Family Law Quarterly 58-1 (2024)

Personality Disorders and the Parent-Child
Relationship: Breaking the Cycle of Generational
Trauma in Family Courts

Ashtar Reem Abboud

Dec 18,2024 (© 21 min read

Summary

o Parental personality disorders and generational trauma can adversely impact the
parent-child relationship and children’s development.

o The Intergenerational Trauma Treatment Model provides a promising approach to
addressing family conflict.
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Introduction

Generational trauma (also known as intergenerational or transgenerational trauma) is
trauma experienced by one individual that passes down from generation to generation.

T Emerging research suggests that when an individual experiences a traumatic event or
multiple traumatic events, their DNA can change in response. 2 “Being systematically
exploited, enduring repeated and continual abuse, racism, and poverty” are just some of

the traumatic experiences thought to cause genetic changes in an individual, which their
descendants may then inherit. 3

The concept is illustrated by the fictional example of BoJack Horseman. Although the show
is primarily a comedy, BoJack’s mental health is a central theme of the story. 4 On the

outside, BoJack’s life is filled with fame and fortune. > Nevertheless, on the inside,

BoJack's struggles range from alcoholism, drug abuse, and unstable relationships to
disordered eating, depression, and self-loathing. ® One might wonder where these
struggles come from for a horse who seems to have it all. Sure, looking at the demands of
fame could provide insight into the question, but finding the true culprit requires a deeper
look into BoJack's life, namely, his family tree. In doing so, it becomes clear that BoJack’s
mental health struggles did not start with him or his fame, or even with his broken
relationship with his mother, Beatrice Horseman; the storv goes back generations,
beginning with BoJack’s grandmother, Honey Sugarman. 7
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In the 1940s, Honey's son died fighting in WWII. 8 The traumatic experier'\.ce triggered
“intense and prolonged grief,” leading to Honey's “inebriated, public breakdown.” 2
Unable to deal with the emotional distress, Honey begged her husband to “fix” her by
brutalizing her prefrontal cortex, ultimately leaving her with severe cognitive impairments.
10" But our story does not end with Honey’s fix. Honey's daughter Beatrice—who
witnessed her mother’'s breakdown—was tasked with keeping her fractured family
together. 11 On top of taking on this insurmountable role, Beatrice was emotionally
abused and neglected by her father. 12 The show highlights Beatrice’s abusive and
neglectful parenting of BoJack, and we see how Bojack’s poor decision-making directly
mirrors the abusive parenting he experienced as a child. 13 Later on in the show, we see
the impact of BoJack’s childhood on his relationship with his perceived-to-be daughter
(actually his half-sister), Hollyhock, as he rebuffs her efforts to foster a healthy parent-
child relationship. 14

Another fictional example comes from the novel Frankenstein. Frankenstein’s creator,
Victor, received emotionally inconsistent affection from his parents, who treated him as

“an object of their love, not a participant in it.” 1> Having received sparing emotional
intimacy as a child, Victor created Frankenstein, who would act as a source of
unconditional love and affection. 1® But in the same way that Victor was an object of his
own parent’s love, Frankenstein embodied the same role, recreating Victor's parent-child
relationship, with Victor as parent and Frankenstein as child. 17 As the cycle continued,
Victor abandoned Frankenstein, and Frankenstein lacked any source of affection, leading
him to a life of aggression and violence. 18

The parent-child relationship can substantially influence an individual's personality,
behaviors, and life path. The parent-child relationship may be impacted in situations
where a parent has an untreated mental illness or a personality disorder. Generational
trauma can contribute to personality disorders that can impact the parent-child

relationship. 12 Although personality disorders were once thought of as mere reflections

of “weakness of character or willfully offensive behavior,” it is now accepted that they are



shaped by genetics and childhood experience. 20 With the growing research on
generational trauma, there has been an increasing emphasis on providing effective
treatments for childhood trauma. 21 While family law has come a long way in recognizing
the importance of trauma-informed interventions, the focus is sometimes on preventing
harm to the children of divorced or separated parents rather than addressing the trauma
of the whole family. 22 In this article, | examine current issues in family law conflicts
where one or both parents have a personality disorder. In Part |, | provide a background
on what constitutes a personality disorder and how personality disorders develop. Next,
in Part I, | explain the impacts of parental personality disorders on the parent-child
relationship and a child's development. Finally, in Part Ill, | provide a trauma-informed
system design proposal and advocate for a caregiver-first approach to breaking the cycle
of generational trauma in the family courtroom.

I. Understanding Personality Disorders

A. Personality, Personality Pathology, and Personality Disorders

A personality disorder (PD) is “an enduring pattern of inner experience and behavior that
deviates markedly from the norms and expectations of the individual's culture, is
pervasive and inflexible, has an onset in adolescence or early adulthood, is stable over
time, and leads to distress or impairment.” 23

To understand PDs, one must first understand the interaction between personality,
personality pathology, and personality disorder. Everyone has a unique personality, i.e.,
“the phenotypic patterns of thoughts, feelings, and behaviors that uniquely define each of

us.” 24 Of importance, personalities do not simply encompass the “Big 5" traits—
openness, conscientiousness, extroversion, agreeableness, and neuroticism—rather,
personality “encompasses the major functional domains in human life and social
interaction.” 25 Each domain and the extensiveness of its expression, both internally and
in one’s social interactions, function to create an individual's personality. 26 As one can
imagine, the complex interplay between these domains can create difficulty for an
individual with varying degrees of severity. 2 On one end of the spectrum, an
individual's personality may lead to minor problems with no significant impact on their
functioning and social interactions. 28 Where an individual has “enduring patterns that

simply make people’s lives more complicated or lead to mild or episodic but temporary
distress in themselves or the people around them,” these issues may rise to the level of

personality pathology. 29 Once these enduring patterns “involve dysfunction across



several or all of the domains of functioning” in two or more areas—cognition, affectivity,
interpersonal functioning, or impulse control—only then may an individual have a

personality disorder. 30

The Fifth Edition, Text Revision to the Diagnostic and Statistical Manual of Mental
Disorders (DSM-5) delineates 10 PDs, divided into three separate groups based on
descriptive similarities: paranoid (PPD), schizoid (ScPD), schizotypal (SPD), antisocial
(ASPD), borderline (BPD), histrionic (HPD), narcissistic (NPD), avoidant (AVPD), dependent
(DPD), and obsessive-compulsive (OCPD). 3

B. Nature versus Nurture: Not a Contest

The seemingly everlasting debate between nature and nurture has long been a source of
dispute among scholars. The idea is that genes (nature) and environment (nurture) are
two distinct concepts: “you're born with certain genetic code that determines your biology
and health and you have experiences that shape more malleable things like character and

values.” 32 Over the years, however, scholars have begun to understand the two models
not as distinct but as two interrelated concepts. 33 Thus, the question presents a logical
fallacy: It is neither nature nor nurture. The answer is both: Environment and genetic code
can shape biology and behavior. 34 It follows that PDs emerge from “biological

susceptibilities shaped by genetic dispositions in concert with environmental insults,”
specifically trauma. 3°

Thus, to understand how PDs develop, we must understand the relationship between
genetics and environment, a relationship captured by generational trauma. In 1966,
Canadian psychiatrist Vivian M. Rakoff found “high rates of psychological distress among
children of Holocaust survivors,” leading researchers to “assess[] anxiety, depression, and
PTSD in trauma survivors” and their descendants. 3¢ Although there is still a lot to learn

about generational trauma, some researchers believe epigenetics can explain the
transmission of trauma. Epigenetics refers to “environmentally driven molecular

processes that can turn genes on or off.” 37 According to some epigenetic researchers,

an individual’'s environment, including a traumatic experience, can cause changes to their
DNA. 38 This DNA change can pass down, leading to biological susceptibilities in

subsequent generations. 39 The genes can then be “turned on” due to exposure to
environmental factors, such as childhood adversities. 40 With PDs, studies suggest strong
evidence for the heritability of such disorders. 47 For example, heritability estimates for
BPD vary between 40% and 60% and 40% to 50% for ASPD. 42 As discussed, however,

genetic makeup is not the only cause of PDs; environmental influences also play a role.



Studies show that early attachment interactions are crucial in developing an individual's
ability “to regulate affect and stress, to mentalize, and to acquire attentional control and a

sense of self-agency.” 43 Thus, attachment theory provides key insight into how PDs
develop. 44 Attachment theory was developed in the 1950s by British psychoanalyst John

Bowlby. 4> The general idea is that an individual's attachment patterns will mirror the

attachment pattern they had with their parents as children:

If this caregiver is responsive and emotionally available when the infant
needs comfort and security and has allowed independent exploration of the
environment, the infant is likely to feel safe and valued in the relationship.
This pattern of relating is internalized and becomes a model for operating in
future relationships. Should the caregiver be unavailable when the infant is
distressed, and should he or she curtail exploration of the environment, the
infant is likely to feel unsafe, not valued by his caregiver, and incompetent in
the world at large. Because attachment relationships are transactional, these
interactions continue to be absorbed into a working paradigm about future
relationships as insecure and the child approaches future relationships with

an expectation that is often confirmed. 46

These interactions form a pattern of attachment, i.e., attachment style, that shapes
personality development, expectations of social acceptance, and attitudes toward
rejection and influences close relationships later in life. 4/ Two categories of attachment
styles exist, separated into four specific patterns: secure attachment—which includes
secure pattern of attachment—and insecure attachment—which includes preoccupied (or
anxious), dismissive (or avoidant), and unresolved (or disorganized) patterns of

attachment. 48

Scholars have discovered a link between attachment theory and the “enduring and
persistent dysfunctional adaptation[s]” found in PDs. 49 Attachment theory's “capacity to

link early childhood to later patterns of enduring adaptation” and “its description of
patterns ... analogous to dispositional characteristics of individuals with PD” support this

connection. °0 For example, individuals with a preoccupied attachment style may engage
in hyperactivating strategies, i.e., using intense efforts to attain proximity to an
attachment figure. 1 Similarly, BPD and DPD are characterized by intense efforts to
avoid real or perceived abandonment or neglect. 2 Because preoccupied attachment

styles are thought to result from a history of inconsistent caregiving, it then follows that a
similar history can contribute to the development of PD. >3 The cause of PDs is both



nature (explained by genetic code and generational trauma) and nurture (explained by
environmental influences and attachment theory). >4

II. The Impacts of Parental Personality Disorders on
Children

A. Personality Disorders and the Parent-Child Relationship

Defining “good parenting” is a complex and highly subjective task. >> Even so, parents
need certain psychological capacities to help their children learn skills such as emotional
regulation and the ability to form healthy relationships throughout their lives. °© These

include the capacity to manage one’s own distress and anxiety without resorting to anger,
hyperarousal, or fear; plan and think ahead; respond empathetically to another
individual's distress; work with a community of adults involved in a child’'s welfare, such as
family, professionals, and other parents; perceive vulnerability with compassion and
concern; ask for and value help; tolerate negative affects without taking impulsive actions
or catastrophizing; tolerate waiting for one’s own needs to be met; and encourage

pleasure and a sense of humor. >/ Depending on the PD, a parent can lack several, or all,
of these capacities. ®8 In turn, a parent’s PD can impact the parent’s interactions with

their children and overall family dynamics. >°

Studies show that the quintessential parental quality necessary for healthy child
development is parental empathy, which allows for a parent to be attuned to their child’s

authentic experiences, vulnerability, and needs. 69 Impairments in empathy manifest in
a lack of concern for the feelings, needs, or sufferings of others, as well as lacking remorse
after hurting or mistreating another. ©1 A parent who lacks empathy cannot comprehend
their child's feelings, from happiness and affection to sadness and distress. 62 As a
result, the parent discourages their child’s feelings and needs and is incapable of
recognizing the impact of their actions. ©3 Lack of empathy is often seen in parents with

ASPD and NPD. 4 Others, such as avoidant personality disorder, also may have

difficulties with empathy. ©>

Related to the capacity for empathy, a parent’s emotional availability is crucial to the
parent-child relationship. ¢ Each PD is characterized by some impact on emotional
availability, leading to parents who are emotionally unavailable, unpredictable, or hostile.
67 For example, individuals with PPD have a “pervasive distrust and suspiciousness of



others....” 68 As aresult, they are reluctant to confide in or become close to others,
which can lead to an emotionally unavailable parent. 69 At the same time, they are

constantly wary about the harmful intentions of others. 70 They may perceive others’
actions as attacks, even when no objective evidence supports their belief, and can be
quick to respond with hostility and “overt argumentativeness.” /1 Thus, a parent living
with PPD may raise a child in an emotionally unavailable, unpredictable, and hostile
environment. /2 BPD also is characterized by “affective instability,” although for different
reasons. /3 These individuals are highly reactive to interpersonal stresses, are
hypervigilant to threats of neglect or abandonment, and alternate between “extremes of
idealization and devaluation,” i.e., splitting. 7* As such, they can show extreme love and
affection in one instance but shift to extreme anger and hostility in the next. 7>
“[E]xpressions of anger are often followed by shame and guilt.” 76 Such parents “may

engage in contradictory behaviors,” leading to “instability in their interactions with their
children” and creating an unpredictable and hostile environment for them. 77

Another essential component of the parent-child relationship is the ability to focus on
their child’s needs above their own. 78 Many individuals living with PDs lack the
psychological capacity to meet their own emotional and psychological needs, often relying
on their children to meet those needs. 79 The result is a “pathological role-reversal
relationship” (“psychological enmeshment’) in which the parent violates, manipulates, and
exploits their child's psychological integrity to meet their needs. 80 In comparison, “[iln a
healthy parent-child relationship, the child uses the parent to meet the child’s emotional
and psychological needs.” 81 The Frankenstein family presents a perfect example of this
type of psychological enmeshment. In a desperate search for the love and affection he
lacked as a child, Victor created Frankenstein. 82 Before even being created,
Frankenstein’s purpose was clear: to fulfill his creator’'s need for unconditional love and
affection. 83

This type of parent-child relationship can exist when a parent is living with a PD. For
example, parents with NPD can be “seen as treating their children as extensions of
themselves” and thus expect them to fulfill their own needs rather than the other way

around. 84 This role reversal, however, is not merely a consequence of a parent's lack of
empathy; individuals with BPD, for example, can empathize with and nurture others. 8>

This ability, however, is contingent on the expectation that the other person will, in return,
meet their own needs. 8¢ Psychological enmeshment also can result from a parent who

simply cannot meet their own needs, as with DPD. 87 Individuals living with DPD need



others to assume responsibility for most areas of their lives, going to “excessive lengths to
obtain nurturance and support from others. .. .” 8 Psychological enmeshment can occur

in a parent-child relationship where the parent is pathologically dependent on others to
meet their needs. 89

Finally, some individuals with PDs have an extreme need for control. 90 In the parent-

child relationship, attempts at control can be both behavioral and psychological. °1

Behavioral control refers to “parental attempts to regulate and structure the child's
behavior,” such as their manners, study activities, and peer involvement. 92 Conversely,

psychological control refers to parental attempts to regulate the child’s psychological
experiences, such as “feelings, aspirations, and identity choices,” through “manipulative

techniques,” including “contingent love, shaming, and guilt induction. ...” 93 Since

individuals living with PDs often cannot manage their anxieties, tolerate negative
emotions, or wait to have their needs met, they may resort to controlling their
environments and those around them. 94 For example, an essential feature of OCPD is a
“pervasive pattern of preoccupation with orderliness, perfectionism, and mental and
interpersonal control, at the expense of flexibility, openness, and efficiency. ...” 9> Their

emphasis on perfectionism often extends to those around them, forcing “themselves and
others to follow rigid moral principles” and stringent performance standards and insisting
that others conform to their way of doing things. ¢ Other PDs, such as HPD, 9/ PPD, 98

ASPD, 99 and NPD, 100 are also prone to parental attempts to control their children.

In a family where both parents have a PD, both parents may contribute to family
dysfunction, leaving children without a healthy relationship with either parent. 101

Furthermore, parental PDs can significantly impact children beyond the parent-child
relationship and the overall family dynamics. 192 They can influence children’s

attachment patterns, increase their risk for mental illnesses, 193 and even have

damaging and long-lasting effects on their brain development. 104

B. Impact of Parental Personality Disorders on Children’s Development

Beginning in infancy, a child’s interactions with their caregivers shape the development of
their brain. 195 Moreover, studies show that any form of child maltreatment can cause
neurobiological and permanent changes in a child’s brain. 106 Children who have parents

with PDs and experience instability in their parental relationships may experience chronic
stress. 107 This chronic stress leads to overactivation of the hypothalamic-pituitary-

adrenal axis (HPA), the mechanism responsible for controlling reactions to stress and



regulating physiological processes, including metabolism, immune responses, and the
autonomic nervous system. 108 Qveractivation of the HPA causes excess secretion of
cortisol (the primary hormone for the fight or flight response), leading to a reduction in
the volume of the hippocampus, overactivation of the amygdala, and impairments in the
prefrontal cortex (similar to Honey Sugarman’s fix). 109

The hippocampus plays a major role in learning, forming, and retrieving verbal and
emotional memories. 110 Excess cortisol production leads to hyperarousal of the
hippocampus, which in turn leads to the misinterpretation of signals (from the natural
environment, individuals, or situations) as “constant threats.” 111 The hippocampus then
sends these threat signals to the amygdala, the part of the brain responsible for
regulating fear and aggression. 112 Overactivation of the amygdala results in unstable,
unpredictable, and intense emotional turmoil in response to minor stresses, a delay in
returning to baseline, and impairments in the prefrontal cortex (PFC). 113 The PFC
controls an individual's cognitive abilities by regulating thoughts, actions, and emotions;
inhibiting inappropriate actions; and promoting task-relevant operations. 114 Chronic
stress during childhood may have a particularly large effect on the PFC by altering and
weakening its structure, which can have enduring effects on the adult PFC. 115 In
summary, parental PDs not only cause a strain in the parent-child relationship, but also

can cause their children to experience continuous stress, which can detrimentally alter
their child’s brain.

I1I. A System Design Proposal for Working with Parental
Personality Disorders in Family Law Conflicts:
Introducing Generational Trauma into the Courtroom

Over the years, family courts have been moving away from the traditional adversary
system, and alternative dispute resolution (ADR) has become widely accepted in resolving

child custody and parenting disputes. 11® Examples of interventions include parenting
education programs, mediation, counseling interventions, assessments, parenting
coordination, supervised visitation, and monitoring programs. 117

Although these interventions are beneficial because they recognize the impacts of divorce
on children and apply a trauma-informed approach, they fall short by not considering the
impacts of generational trauma on family conflicts. To remedy this shortcoming, | make
four proposals: (1) appreciate that the effects of trauma are not only prevalent in families
deemed “high-conflict”; (2) transition from the “best interests of the child” to a “best



interests of the family” standard; (3) recognize the importance of past experiences on
current relationships; and (4) apply a caregiver-first approach to treating family conflicts.

A. It's Not About “High-Conflict”

While certain interventions are more intensive and take a therapeutic approach in
handling family law conflicts, they are generally reserved for those families deemed high-
conflict. 118 For example, parents who quickly come to an agreement through traditional

mediation may, at most, attend a brief parenting education program. 119

Studies on the relationship between high-conflict personalities and PDs find that
individuals living with BPD, NPD, ASPD, HPD, or PPD are most often involved in high-

conflict disputes. 120 Other PDs that do not share the same high-conflict traits may slip

through the court’s selection process. Take, for instance, a case example of an individual
living with ScPD:

Betty recently found out that her husband is having an affair. When her
husband confronted her with the news, she felt a sense of relief, as she often
did not enjoy sex or intimacy with him and viewed their marriage as a
necessity in her life, a role she had to fill. Soon after, her husband divorced
her and obtained custody of their son without any contention fromBetty.
Betty is currently pleased with her life, living alone in a small apartment, and
receiving a monthly alimony check that covers her basic needs so she can
continue to read her books and watch TV. 121

A court would likely consider Betty's divorce low-conflict. That should not mean, however,
that the family is in any less need of intensive intervention than had Betty been living with,

say, NPD. 122 Individuals living with Cluster C PDs are also less likely to be involved in

high-conflict disputes because they have generally adopted methods of avoiding conflicts
and do not seek to prolong disputes. 123 As discussed above, however, all parental PDs

can significantly impact children.

Furthermore, low-conflict divorce can be just as damaging to a child’s well-being as those
that are high-conflict. 124 In addition to exposure to interparental conflict, the quality of
parenting is a critical factor that influences a child’s post-divorce adjustment. 125> High-

quality parenting is characterized by high levels of “affectively positive, affirming parent-
child interactions”; responsiveness to children’s needs; and effective discipline by



consistently and fairly enforcing rules. 126 When these characteristics are missing, the
risk of divorce negatively impacting a child’s mental health increases, along with increasing
the risk of substance abuse and social adaptation problems post-divorce. 127 Thus,

divorce may still negatively impact a child’s well-being even when there is low
interparental conflict.

Rather than using the intensity and duration of the conflict to measure when more
intervention is needed, family courts should measure the risk for negative post-divorce
relationships. One way to assess for a risk of a negative post-divorce relationship is to
introduce a screening tool in the early stages of the divorce process. The Adverse
Childhood Experiences International Questionnaire (ACE-1Q) measures Adverse Childhood

Experiences (ACEs) 128 and the association between those experiences and risk
behaviors later in life. 129 The questionnaire covers “family dysfunction; physical, sexual,
and emotional abuse and neglect by parents or caregivers; peer violence; witnhessing
community violence, and exposure to collective violence.” 130 In a study on the

relationship between parents’ childhood trauma and the quality of co-parental
relationships, researchers found that parents who reported four or fewer ACEs also

reported higher-quality co-parenting. 131 By introducing the ACE-IQ in the early divorce

stages, courts can better identify families at higher risk for negative post-divorce
relationships and select the appropriate interventions.

B. Rethinking the “Best Interests of the Child” Standard

When courts make decisions regarding custody or access disputes, they generally apply
the “best interests of the child” standard. 132 The standard is a “case-by-case
determination of what living arrangements would best meet the particular needs” of the
children. 133 As a result, even those interventions designed to help parents build skills or
provide them with treatment are based on the premise that such interventions are in the
child's best interest. 134 The idea is that by equipping parents with better parenting and

conflict-resolution skills and educating them on the impacts of divorce on their children,
programs can mitigate the negative effects divorce and conflict can have on their children.

135 Scholars have argued that trauma-informed parent education programs can
promote parents’ and children’s best interests. 136 While | agree with their stance and

fully support their recommendations, | believe more is required. Generational trauma and
family systems theory underscore the interdependence of parents’ and children’s

interests. 137 Moreover, studies show that improving family health 138 can reduce

children’s adverse family experiences. 139 Thus, rather than distinguishing between the



interests of the parents and the children, the standard should be transformed from the
“best interest of the child” to the “best interest of the family.” By making this shift,
interventions can be better focused on methods that emphasize the importance of each
family member’s health on the other members and the family’s overall health.

C. The Past Informs the Future: Finding the Source of the Trauma

Most of the interventions used in family court are future-oriented. The focus is on
developing skills and educating parents about the impacts of family conflicts on their

children and how to address their children’s needs. 140 When it comes to healing
generational trauma, however, experts emphasize the importance of looking at the past.
141" Thus, the first step in an intervention program is to identify the source of the trauma.

142 One source of trauma can be an adverse childhood experience, which includes

experiencing physical or emotional abuse, abandonment, or neglect; losing a family
member to suicide; growing up in a household with substance abuse or alcoholism;
having a parent living with a mental illness; having an incarcerated parent; or being a child
of divorce or parental separation. 143 Generational trauma also can result from a family
history of systematic exploitation, repeated and continual abuse (such as domestic
violence and sexual assault or abuse), racism, and poverty. 144 Thus, identifying the

source of the trauma requires an in-depth look at a family’s history. 14>

Marriage and family therapies often use family diagrams and genograms to understand
the factors impacting family dynamics. 146 Family diagrams are “schematic diagram[s] of
the three-generational family relationship system.” 147 Genograms, the descendant of
the family diagram, are a combination of the “genealogical family tree and the family
diagram.” 148 |n order to create these tools, clinicians collect data on each family
member, such as their “education, occupational history, physical and emotional health,
birth dates, death dates and causes,” and “cultural and ethnic backgrounds.” 149 The
tools assist clinicians in evaluating (1) the “family structure and composition,” including
“current marital configuration and information on sibling birth and spacing”; (2) the

“particular place of the family in the life cycle”; (3) the “presence or absence of
multigenerational patterns that include various symptoms and cutoffs”; (4) the family

roles; and (5) the family’s overall functioning. 150 By integrating family diagrams or
genograms into family conflicts, interventions can begin to help families better
understand the root of their traumas and assist legal and mental health professionals in
developing a tailored plan. 1°1



D. A Caregiver-First Approach

With the growing understanding of adverse childhood experiences and their associations
with adult physical and mental illnesses, chronic disease, and risk for violent victimization,
we have become aware that these childhood traumas are a “major underreported source
of adult health problems.” 152 However, most methods, even those that include parents,

take a child-centered approach. 13 One complex program has emerged that takes a

caregiver-first approach and addresses the unresolved trauma history of the parent or
caregiver. 14 The Intergenerational Trauma Treatment Model (ITTM) takes the position

that parents are “the primary agents of change for the child.” 1°> Because a parent's

unresolved trauma may impact the parent-child relationship, 1°6 courts must integrate

interventions focused on treating both parents and children.

The ITTM offers a promising model. The ITTM is conducted in three phases: Phase A
("Trauma Information Sessions”), Phase B (“Caregiver Treatment Sessions”), and Phase C

(“Child-Therapist Sessions Co-Directed by Therapists and Caregivers”). 1>/ Phase Aiis a
six-week course involving six 90-minute psychoeducational sessions in a group of up to 50
caregivers. 1°8 Caregivers receive education on topics such as trauma; “differences in the
experience of trauma for children and adults”; the caregivers' role in the parent-child
relationship; “thoughts, feelings and actions associated with cycles of self-defeating
behaviors, and anger and emotional regulation.” 159 The goals of the sessions are “(1) to
develop caregiver empathy for their child’'s experience, (2) to reposition caregivers[] to be
better able to provide their children with security and containment, (3) to improve
caregiver self-regulation and disengage them from conflict with their child, and (4) to
develop caregiver hope, self-efficacy and motivation for change.” 160

Phase B involves an average of eight individual treatment sessions with the children’s
caregivers. 161 |n the earlier sessions, the clinician assesses caregivers’ understanding of
the material from Phase A and potential barriers to a caregiver’s ability to engage fully in
the intervention. 102 After assessment, the sessions focus on assisting caregivers in
identifying “their most impactful childhood experience” and creating “detailed diagrams of
the thoughts, feelings and actions associated with” the experience. 103 The goals of the
sessions are helping caregivers understand their trauma and “malke] changes in their own
faulty belief system”; increasing caregiver empathy for their child’'s traumatic experiences
and resulting understandable behaviors and symptoms; disengaging caregivers from
“conflictual interactions with their child”; and developing caregivers’ “emotional
attunement with thelir] child and the capacity to provide containment for the child’s
traumatic experience(s) and symptoms.” 164



Finally, “Phase C consists of three to eight [treatment] sessions for the child with the
caregiver present.” 165 The clinician begins each session by meeting with the caregiver

“to review homework, share observations, and plan for the session.” 166 The clinician
then works with the child on “processing trauma and attachment-related issues,” with the
caregiver observing. 17 Finally, the clinician meets with the caregiver again to discuss
and reflect on the child’s reactions, revelations, and behaviors during the treatment
session. 168 In this phase, the clinician and the caregiver act as co-leaders to positively

change the child’s life experiences. 169 The goals of the sessions are to support

caregivers in helping their children “regulate their emotion[s], interrupt negative
behavioral patterns or address unresolved traumatic grief.” 170

The possible benefit of using this model for family conflict interventions is “its explicit
recognition of the strong intergenerational component” of families’ traumatic experiences.

171 It can provide parents with the tools necessary to resolve their own trauma, which is

often a barrier to effective conflict resolution and a healthy parent-child relationship. 172

Additionally, it emphasizes the importance of familial bonds by involving parents in the
children'’s therapy and strengthening the parents’ therapeutic skills as they co-direct their
children’s treatment. 173 While this model is intensive and may not be necessary for

many families, the combination of each of these recommendations—screening for risk of
negative post-divorce relationships, transitioning to a best interests of the family
standard, recognizing the importance of past experiences, and taking a caregiver-first
approach—allows courts to determine appropriate interventions that recognize and
address the impacts of generational trauma.

Conclusion

The parent-child relationship shapes an individual's personality, behaviors, and life path.
Moreover, with the growing understanding of generational trauma and how it impacts
families, family law must begin to focus on the generational effects of conflict. While this
article concentrates on parental PDs, these recommendations also may apply to any
family conflicts where a parent is living with a mental iliness. Furthermore, divorce itself,
while unavoidable, can be a source of generational trauma. 174 As such, family courts

must learn from generational trauma and tailor interventions toward remedying its effect
and breaking the cycle.
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American Bar Association

Standards of Practice for Attorneys Representing
Parents in Abuse and Neglect Cases

Introduction

These standards promote quality representation and uniformity of practice throughout the
country for parents’ attorneys in child abuse and neglect cases. The standards were written with
the help of a committee of practicing parents’ attorneys and child welfare professionals from
different jurisdictions in the country. With their help, the standards were written with the
difficulties of day-to-day practice in mind, but also with the goal of raising the quality of
representation. While local adjustments may be necessary to apply these standards in practice,
jurisdictions should strive to meet their fundamental principles and spirit.

The standards are divided into the following categories:

Summary of the Standards

Basic Obligations of Parents’ Attorneys
Obligations of Attorney Manager

The Role of the Court

P

The standards include “black letter” requirements written in bold. Following the black letter
standards are “actions.” These actions further discuss how to fulfill the standard; implementing
each standard requires the accompanying action. After the action is “commentary” or a
discussion of why the standard is necessary and how it should be applied. When a standard does
not need further explanation, no action or commentary appears. Several standards relate to
specific sections of the Model Rules of Professional Conduct, and the Model Rules are
referenced in these standards. The terms “parent” and “client” are used interchangeably
throughout the document. These standards apply to all attorneys who represent parents in child
abuse and neglect cases, whether they work for an agency or privately.

As was done in the Standards of Practice for Attorneys Representing Child Welfare Agencies,
ABA 2004, a group of standards for attorney managers is included in these standards. These
standards primarily apply to parents’ attorneys who work for an agency or law firm — an
institutional model of representation. Solo practitioners, or attorneys who individually receive
appointments from the court, may wish to review this part of the standards, but may find some
do not apply. However, some standards in this section, such as those about training and caseload,
are relevant for all parents’ attorneys.

As was done in the Standards of Practice for Lawyers Who Represent Children in Abuse and
Neglect Cases, ABA 1996, a section of the standards concerns the Role of the Court in
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implementing these Standards. The ABA and the National Council of Juvenile and Family Court
Judges have policies concerning the importance of the court in ensuring that all parties in abuse
and neglect cases have competent representation.

Representing a parent in an abuse and neglect case is a difficult and emotional job. There are
many responsibilities. These standards are intended to help the attorney prioritize duties and
manage the practice in a way that will benefit each parent on the attorney’s caseload.
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SUMMARY: ABA Standards of Practice for Attorneys
Representing Parents in Abuse and Neglect Cases

Basic Obligations: The parent’s attorney shall:

General:
1. Adhere to all relevant jurisdiction-specific training and mentoring
requirements before accepting a court appointment to represent a parent in an

abuse or neglect case.

2. Acquire sufficient working knowledge of all relevant federal and state laws,
regulations, policies, and rules.

3. Understand and protect the parent’s rights to information and decision
making while the child is in foster care.

4. Actively represent a parent in the pre-petition phase of a case, if permitted
within the jurisdiction.

5. Avoid continuances (or reduce empty adjournments) and work to reduce
delays in court proceedings unless there is a strategic benefit for the client.

6. Cooperate and communicate regularly with other professionals in the case.

Relationship with the Client:

7. Advocate for the client’s goals and empower the client to direct the
representation and make informed decisions based on thorough counsel.

8. Act in accordance with the duty of loyalty owed to the client.
0. Adhere to all laws and ethical obligations concerning confidentiality.
10. Provide the client with contact information in writing and establish a

message system that allows regular attorney-client contact.

11. Meet and communicate regularly with the client well before court
proceedings. Counsel the client about all legal matters related to the case, including
specific allegations against the client, the service plan, the client’s rights in the
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pending proceeding, any orders entered against the client and the potential
consequences of failing to obey court orders or cooperate with service plans.

12.  Work with the client to develop a case timeline and tickler system.
13. Provide the client with copies of all petitions, court orders, service plans, and
other relevant case documents, including reports regarding the child except when

expressly prohibited by law, rule or court order.

14. Be alert to and avoid potential conflicts of interest that would interfere with
the competent representation of the client.

15. Act in a culturally competent manner and with regard to the socioeconomic
position of the parent throughout all aspects of representation.

16. Take diligent steps to locate and communicate with a missing parent and
decide representation strategies based on that communication.

17. Be aware of the unique issues an incarcerated parent faces and provide
competent representation to the incarcerated client.

18. Be aware of the client’s mental health status and be prepared to assess
whether the parent can assist with the case.

Investigation:

19. Conduct a thorough and independent investigation at every stage of the
proceeding.

20. Interview the client well before each hearing, in time to use client
information for the case investigation.

Informal Discovery:

21. Review the child welfare agency case file.
22. Obtain all necessary documents, including copies of all pleadings and
relevant notices filed by other parties, and information from the caseworker and

providers.

Formal Discovery:

23. When needed, use formal discovery methods to obtain information.

Court Preparation:
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24. Develop a case theory and strategy to follow at hearings and negotiations.

25. Timely file all pleadings, motions, and briefs. Research applicable legal issues
and advance legal arguments when appropriate.

26. Engage in case planning and advocate for appropriate social services using a
multidisciplinary approach to representation when available.

27. Aggressively advocate for regular visitation in a family-friendly setting.

28. With the client’s permission, and when appropriate, engage in settlement
negotiations and mediation to resolve the case.

29. Thoroughly prepare the client to testify at the hearing.
30. Identify, locate and prepare all witnesses.

31.  Identify, secure, prepare and qualify expert witness when needed. When
permissible, interview opposing counsel’s experts.

Hearings:
32. Attend and prepare for all hearings, including pretrial conferences.
33. Prepare and make all appropriate motions and evidentiary objections.
34. Present and cross-examine witnesses, prepare and present exhibits.
35. In jurisdictions in which a jury trial is possible, actively participate in jury

selection and drafting jury instructions.
36. Request closed proceedings (or a cleared courtroom) in appropriate cases.
37. Request the opportunity to make opening and closing arguments.

38. Prepare proposed findings of fact, conclusions of law and orders when they
will be used in the court’s decision or may otherwise benefit the client.

Post Hearings/Appeals:
39. Review court orders to ensure accuracy and clarity and review with client.
40. Take reasonable steps to ensure the client complies with court orders and to

determine whether the case needs to be brought back to court.

41.  Consider and discuss the possibility of appeal with the client.
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42. If the client decides to appeal, timely and thoroughly file the necessary post-
hearing motions and paperwork related to the appeal and closely follow the
jurisdiction’s Rules of Appellate Procedure.

43. Request an expedited appeal, when feasible, and file all necessary paperwork
while the appeal is pending.

44. Communicate the results of the appeal and its implications to the client.

Obligations of Attorney Managers:
Attorney Managers are urged to:

1. Clarify attorney roles and expectations.

2. Determine and set reasonable caseloads for attorneys.

3. Advocate for competitive salaries for staff attorneys.

4. Develop a system for the continuity of representation.

S. Provide attorneys with training and education opportunities regarding the

special issues that arise in the client population.

6. Establish a regular supervision schedule.
7. Create a brief and forms bank.
8. Ensure the office has quality technical and support staff as well as adequate

equipment, library materials, and computer programs to support its operations.

9. Develop and follow a recruiting and hiring practice focused on hiring highly
qualified candidates.

10. Develop and implement an attorney evaluation process.

11. Work actively with other stakeholders to improve the child welfare system,
including court procedures.

Role of the Court
The Court is urged to:

1. Recognize the importance of the parent attorney’s role.

2. Establish uniform standards of representation for parents’ attorneys.
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3. Ensure the attorneys who are appointed to represent parents in abuse and
neglect cases are qualified, well-trained, and held accountable for practice that
complies with these standards.

4. Ensure appointments are made when a case first comes before the court, or
before the first hearing, and last until the case has been dismissed from the court’s
jurisdiction.

5. Ensure parents’ attorneys receive fair compensation.

6. Ensure timely payment of fees and costs for attorneys.

7. Provide interpreters, investigators and other specialists needed by the

attorneys to competently represent clients. Ensure attorneys are reimbursed for
supporting costs, such as use of experts, investigation services, interpreters, etc.

8. Ensure that attorneys who are receiving appointments carry a reasonable
caseload that would allow them to provide competent representation for each of

their clients.

0. Ensure all parties, including the parent’s attorney, receive copies of court
orders and other documentation.

10. Provide contact information between clients and attorneys.

11. Ensure child welfare cases are heard promptly with a view towards timely
decision making and thorough review of issues.
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Basic Obligations: The parent’s attorney shall:

General'

1. Adhere to all relevant jurisdiction-specific training and mentoring
requirements before accepting a court appointment to represent a parent in
an abuse or neglect case.

Action: The parent’s attorney must participate in all required training and mentoring
before accepting an appointment.

Commentary: As in all areas of law, it is essential that attorneys learn the substantive law
as well as local practice. A parent’s fundamental liberty interest in the care and custody
of his or her child is at stake, and the attorney must be adequately trained to protect this
interest. Because the stakes are so high, the standards drafting committee recommends all
parents’ attorneys receive a minimum of 20 hours of relevant training before receiving an
appointment and a minimum of 15 hours of related training each year. Training should
directly relate to the attorney’s child welfare practice.? This is further detailed in Attorney
Managers Standard 5 below. In addition, the parent’s attorney should actively participate
in ongoing training opportunities. Even if the attorney’s jurisdiction does not require
training or mentoring, the attorney should seek it. Each state should make comprehensive
training available to parents’ attorneys throughout the state. Training may include
relevant online or video training.

2. Acquire sufficient working knowledge of all relevant federal and state laws,
regulations, policies, and rules.

Action: Parents’ attorneys may come to the practice with competency in the various
aspects of child abuse and neglect practice, or they need to be trained on them. It is
essential for the parent’s attorney to read and understand all state laws, policies and
procedures regarding child abuse and neglect. In addition, the parent’s attorney must be
familiar with the following laws to recognize when they are relevant to a case and should
be prepared to research them when they are applicable:

e Titles IV-B and IV-E of the Social Security Act, including the Adoption and
Safe Families Act (ASFA), 42 U.S.C. §§ 620-679 and the ASFA Regulations,
45 C.F.R. Parts 1355, 1356, 1357

e Child Abuse Prevention Treatment Act (CAPTA), P.L.108-36

e Indian Child Welfare Act (ICWA) 25 U.S.C. §§ 1901-1963, the ICWA

Regulations, 25 C.F.R. Part 23, and the Guidelines for State Courts: Indian
Child Custody Proceedings, 44 Fed. Reg. 67, 584 (Nov. 26, 1979)
e State Indian Child Welfare Act laws
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e Multi-Ethnic Placement Act (MEPA), as amended by the Inter-Ethnic
Adoption Provisions of 1996 (MEPA-IEP) 42 U.S.C. § 622 (b)(9) (1998), 42

U.S.C. § 671(a)(18) (1998), 42 U.S.C. § 1996b (1998).

e Interstate Compact on Placement of Children (ICPC)
Foster Care Independence Act of 1999 (FCIA), P.L. 106-169
e Individuals with Disabilities Education Act (IDEA), P.L. 91-230

e Family Education Rights Privacy Act (FERPA), 20 U.S.C. § 1232¢g
e Health Insurance Portability and Accountability Act of 1996 (HIPPA), P. L.,
104-192 § 264, 42 U.S.C. § 1320d-2 (in relevant part)

Public Health Act, 42 U.S.C. Sec. 290dd-2 and 42 C.F.R. Part 2

Immigration laws relating to child welfare and child custody

State laws and rules of evidence

State laws and rules of civil procedure

State laws and rules of criminal procedure

State laws concerning privilege and confidentiality, public benefits, education,

and disabilities

e State laws and rules of professional responsibility or other relevant ethics
standards

e State laws regarding domestic violence

e State domestic relations laws

Commentary: Although the burden of proof is on the child welfare agency, in practice the
parent and the parent’s attorney generally must demonstrate that the parent can
adequately care for the child. The parent’s attorney must consider all obstacles to this
goal, such as criminal charges against the parent, immigration issues, substance abuse or
mental health issues, confidentiality concerns, permanency timelines, and the child’s
individual service issues. To perform these functions, the parent’s attorney must know
enough about all relevant laws to vigorously advocate for the parent’s interests.
Additionally, the attorney must be able to use procedural, evidentiary and confidentiality
laws and rules to protect the parent’s rights throughout court proceedings.

3. Understand and protect the parent’s rights to information and decision
making while the child is in foster care.

Action: The parent’s attorney must explain to the parent what decision-making authority
remains with the parent and what lies with the child welfare agency while the child is in
foster care. The parent’s attorney should seek updates and reports from any service
provider working with the child/family or help the client obtain information about the
child’s safety, health, education and well-being when the client desires. Where decision-
making rights remain, the parent’s attorney should assist the parent in exercising his or
her rights to continue to make decisions regarding the child’s medical, mental health and
educational services. If necessary, the parent’s attorney should intervene with the child
welfare agency, provider agencies, medical providers and the school to ensure the parent
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has decision-making opportunities. This may include seeking court orders when the
parent has been left out of important decisions about the child’s life.

Commentary: Unless and until parental rights are terminated, the parent has parental
obligations and rights while a child is in foster care. Advocacy may be necessary to
ensure the parent is allowed to remain involved with key aspects of the child’s life. Not
only should the parent’s rights be protected, but continuing to exercise as much parental
responsibility as possible is often an effective strategy to speed family reunification.
Often, though, a parent does not understand that he or she has the right to help make
decisions for, or obtain information about, the child. Therefore, it is the parent’s
attorney’s responsibility to counsel the client and help the parent understand his or her
rights and responsibilities and try to assist the parent in carrying them out.

4. Actively represent a parent in the prepetition phase of a case, if permitted
within the jurisdiction.

Action: The goal of representing a parent in the prepetition phase of the case is often to
deter the agency from deciding to file a petition or to deter the agency from attempting to
remove the client's child if a petition is filed. The parent’s attorney should counsel the
client about the client’s rights in the investigation stage as well as the realistic pros and
cons of cooperating with the child welfare agency (i.e., the parent’s admissions could be
used against the client later, but cooperating with services could eliminate a petition
filing). The parent’s attorney should acknowledge that the parent may be justifiably angry
that the agency is involved with the client’s family, and help the client develop strategies
so the client does not express that anger toward the caseworker in ways that may
undermine the client’s goals. The attorney should discuss available services and help the
client enroll in those in which the client wishes to participate. The attorney should
explore conference opportunities with the agency. If it would benefit the client, the
attorney should attend any conferences. There are times that an attorney’s presence in a
conference can shut down discussion, and the attorney should weigh that issue when
deciding whether to attend. The attorney should prepare the client for issues that might
arise at the conference, such as services and available kinship resources, and discuss with
the client the option of bringing a support person to a conference.

Commentary: A few jurisdictions permit parents’ attorneys to begin their representation
before the child welfare agency files a petition with the court. When the agency becomes
involved with the families, it can refer parents to attorneys so that parents will have the
benefit of counsel throughout the life of the case. During the prepetition phase, the
parent’s attorney has the opportunity to work with the parent and help the parent fully
understand the issues and the parent’s chances of retaining custody of the child. The
parent’s attorney also has the chance to encourage the agency to make reasonable efforts
to work with the family, rather than filing a petition. During this phase, the attorney
should work intensively with the parent to explore all appropriate services.

5. Avoid continuances (or reduce empty adjournments) and work to reduce
delays in court proceedings unless there is a strategic benefit for the client.?

10
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Action: The parent’s attorney should not request continuances unless there is an
emergency or it benefits the client’s case. If continuances are necessary, the parent’s
attorney should request the continuance in writing, as far as possible in advance of the
hearing, and should request the shortest delay possible, consistent with the client’s
interests. The attorney must notify all counsel of the request. The parent’s attorney should
object to repeated or prolonged continuance requests by other parties if the continuance
would harm the client.

Commentary: Delaying a case often increases the time a family is separated, and can
reduce the likelihood of reunification. Appearing in court often motivates parties to
comply with orders and cooperate with services. When a judge actively monitors a case,
services are often put in place more quickly, visitation may be increased or other requests
by the parent may be granted. If a hearing is continued and the case is delayed, the parent
may lose momentum in addressing the issues that led to the child’s removal or the parent
may lose the opportunity to prove compliance with case plan goals. Additionally, the
Adoption and Safe Families Act (ASFA) timelines continue to run despite continuances.

6. Cooperate and communicate regularly with other professionals in the case.*

Action: The parent’s attorney should communicate with attorneys for the other parties,
court appointed special advocates (CASAs) or guardians ad litem (GALs). Similarly, the
parent’s attorney should communicate with the caseworker, foster parents and service
providers to learn about the client’s progress and their views of the case, as appropriate.
The parent’s attorney should have open lines of communication with the attorney(s)
representing the client in related matters such as any criminal, protection from abuse,
private custody or administrative proceedings to ensure that probation orders, protection
from abuse orders, private custody orders and administrative determinations do not
conflict with the client’s goals in the abuse and neglect case.

Commentary: The parent’s attorney must have all relevant information to try a case
effectively. This requires open and ongoing communication with the other attorneys and
service providers working with the client and family. Rules of professional ethics govern
contact with represented and unrepresented parties. In some states, for instance, attorneys
may not speak with child welfare caseworkers without the permission of agency counsel.
The parent’s attorney must be aware of local rules on this issue and seek permission to
speak with represented parties when that would further the client’s interests.

Relationship with the Client3

7. Advocate for the client’s goals and empower the client to direct the
representation and make informed decisions based on thorough counsel.$

Action: Attorneys representing parents must understand the client’s goals and pursue

them vigorously. The attorney should explain that the attorney’s job is to represent the
client’s interests and regularly inquire as to the client’s goals, including ultimate case

11
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goals and interim goals. The attorney should explain all legal aspects of the case and
provide comprehensive counsel on the advantages and disadvantages of different options.
At the same time, the attorney should be careful not to usurp the client’s authority to
decide the case goals.

Commentary: Since many clients distrust the child welfare system, the parent’s attorney
must take care to distinguish him or herself from others in the system so the client can see
that the attorney serves the client’s interests. The attorney should be mindful that parents
often feel disempowered in child welfare proceedings and should take steps to make the
client feel comfortable expressing goals and wishes without fear of judgment. The
attorney should clearly explain the legal issues as well as expectations of the court and
the agency, and potential consequences of the client failing to meet those expectations.
The attorney has the responsibility to provide expertise, and to make strategic decisions
about the best ways to achieve the parent’s goals, but the client is in charge of deciding
the case goals and the attorney must act accordingly.

8. Actin accordance with the duty of loyalty owed to the client.

Action: Attorneys representing parents should show respect and professionalism towards
their clients. Parents’ attorneys should support their clients and be sensitive to the client’s
individual needs. Attorneys should remember that they may be the client’s only advocate
in the system and should act accordingly.

Commentary: Often attorneys practicing in abuse and neglect court are a close knit group
who work and sometimes socialize together. Maintaining good working relationships
with other players in the child welfare system is an important part of being an effective
advocate. The attorney, however, should be vigilant against allowing the attorney’s own
interests in relationships with others in the system to interfere with the attorney’s primary
responsibility to the client. The attorneys should not give the impression to the client that
relationships with other attorneys are more important than the representation the attorney
is providing the client. The client must feel that the attorney believes in him or her and is
actively advocating on the client’s behalf.

9. Adhere to all laws and ethical obligations concerning confidentiality.’

Action: Attorneys representing parents must understand confidentiality laws, as well as
ethical obligations, and adhere to both with respect to information obtained from or about
the client. The attorney must fully explain to the client the advantages and disadvantages
of choosing to exercise, partially waive, or waive a privilege or right to confidentiality.
Consistent with the client's interests and goals, the attorney must seek to protect from
disclosure confidential information concerning the client.

Commentary: Confidential information contained in a parent's substance abuse treatment
records, domestic violence treatment records, mental health records and medical records
is often at issue in abuse and neglect cases. Improper disclosure of confidential
information early in the proceeding may have a negative impact on the manner in which

12
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the client is perceived by the other parties and the court. For this reason, it is crucial for
the attorney to advise the client promptly as to the advantages and disadvantages of
releasing confidential information, and for the attorney to take whatever steps necessary
to protect the client's privileges or rights to confidentiality.

10. Provide the client with contact information in writing and establish a
message system that allows regular attorney-client contact.?

Action: The parent’s attorney should ensure the parent understands how to contact the
attorney and that the attorney wants to hear from the client on an ongoing basis. The
attorney should explain that even when the attorney is unavailable, the parent should
leave a message. The attorney must respond to client messages in a reasonable time
period. The attorney and client should establish a reliable communication system that
meets the client’s needs. For example, it may involve telephone contact, email or
communication through a third party when the client agrees to it. Interpreters should be
used when the attorney and client are not fluent in the same language.

Commentary: Gaining the client’s trust and establishing ongoing communication are two
essential aspects of representing the parent. The parent may feel angry and believe that all
of the attorneys in the system work with the child welfare agency and against that parent.
It is important that the parent’s attorney, from the beginning of the case, is clear with the
parent that the attorney works for the parent, is available for consultation, and wants to
communicate regularly. This will help the attorney support the client, gather information
for the case and learn of any difficulties the parent is experiencing that the attorney might
help address. The attorney should explain to the client the benefits of bringing issues to
the attorney’s attention rather than letting problems persist. The attorney should also
explain that the attorney is available to intervene when the client’s relationship with the
agency or provider is not working effectively. The attorney should be aware of the
client’s circumstances, such as whether the client has access to a telephone, and tailor the
communication system to the individual client.

11. Meet and communicate regularly with the client well before court
proceedings. Counsel the client about all legal matters related to the case,
including specific allegations against the client, the service plan, the client’s
rights in the pending proceeding, any orders entered against the client and
the potential consequences of failing to obey court orders or cooperate with
service plans.®

Action: The parent’s attorney should spend time with the client to prepare the case and
address questions and concerns. The attorney should clearly explain the allegations made
against the parent, what is likely to happen before, during and after each hearing, and
what steps the parent can take to increase the likelihood of reuniting with the child. The
attorney should explain any settlement options and determine whether the client wants
the attorney to pursue such options. The attorney should explain courtroom procedures.
The attorney should write to the client to ensure the client understands what happened in
court and what is expected of the client.

13
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The attorney should ensure a formal interpreter is involved when the attorney and client
are not fluent in the same language. The attorney should advocate for the use of an
interpreter when other professionals in the case who are not fluent in the same language
as the client are interviewing the client as well.

The attorney should be available for in-person meetings or telephone calls to answer the
client’s questions and address the client’s concerns. The attorney and client should work
together to identify and review short and long-term goals, particularly as circumstances
change during the case.

The parent’s attorney should help the client access information about the child’s
developmental and other needs by speaking to service providers and reviewing the child’s
records. The parent needs to understand these issues to make appropriate decisions for
the child’s care.

The parent’s attorney and the client should identify barriers to the client engaging in
services, such as employment, transportation, and financial issues. The attorney should
work with the client, caseworker and service provider to resolve the barriers.

The attorney should be aware of any special issues the parents may have related to
participating in the proposed case plan, such as an inability to read or language
differences, and advocate with the child welfare agency and court for appropriate
accommodations.

Commentary: The parent’s attorney’s job extends beyond the courtroom. The attorney
should be a counselor as well as litigator. The attorney should be available to talk with
the client to prepare for hearings, and to provide advice and information about ongoing
concerns. Open lines of communication between attorneys and clients help ensure clients
get answers to questions and attorneys get the information and documents they need.

12. Work with the client to develop a case timeline and tickler system.

Action: At the beginning of a case, the parent’s attorney and client should develop
timelines that reflect projected deadlines and important dates and a tickler/calendar
system to remember the dates. The timeline should specify what actions the attorney and
parent will need to take and dates by which they will be completed. The attorney and the
client should know when important dates will occur and should be focused on
accomplishing the objectives in the case plan in a timely way. The attorney should
provide the client with a timeline/calendar, outlining known and prospective court dates,
service appointments, deadlines and critical points of attorney-client contact. The
attorney should record federal and state law deadlines in the system (e.g., the 15 of 22
month point that would necessitate a termination of parental rights (TPR), if exceptions
do not apply).

14
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Commentary: Having a consistent calendaring system can help an attorney manage a
busy caseload. Clients should receive a hard copy calendar to keep track of appointments
and important dates. This helps parents stay focused on accomplishing the service plan
goals and meeting court-imposed deadlines.

13. Provide the client with copies of all petitions, court orders, service plans, and
other relevant case documents, including reports regarding the child except
when expressly prohibited by law, rule or court order.!°

Action: The parent’s attorney should provide all written documents to the client or ensure
that they are provided in a timely manner and ensure the client understands them. If the
client has difficulty reading, the attorney should read the documents to the client. In all
cases, the attorney should be available to discuss and explain the documents to the client.

Commentary: The parent’s attorney should ensure the client is informed about what is
happening in the case. Part of doing so is providing the client with written documents and
reports relevant to the case. If the client has this information, the client will be better able
to assist the attorney with the case and fulfill his or her parental obligations. The attorney
must be aware of any allegations of domestic violence in the case and not share
confidential information about an alleged or potential victim’s location.

14. Be alert to and avoid potential conflicts of interest that would interfere with
the competent representation of the client.!!

Action: The parent’s attorney must not represent both parents if their interests differ. The
attorney should generally avoid representing both parents when there is even a potential
for conflicts of interests. In situations involving allegations of domestic violence the
attorney should never represent both parents.

Commentary: In most cases, attorneys should avoid representing both parents in an abuse
or neglect case. In the rare case in which an attorney, after careful consideration of
potential conflicts, may represent both parents, it should only be with their informed
consent. Even in cases in which there is no apparent conflict at the beginning of the case,
conflicts may arise as the case proceeds. If this occurs, the attorney might be required to
withdraw from representing one or both parents. This could be difficult for the clients and
delay the case. Other examples of potential conflicts of interest that the attorney should
avoid include representing multiple fathers in the same case or representing parties in a
separate case who have interests in the current case.

In analyzing whether a conflict of interest exists, the attorney must consider “whether
pursuing one client’s objectives will prevent the lawyer from pursuing another client’s

objectives, and whether confidentiality may be compromised.”!?

15. Act in a culturally competent manner and with regard to the socioeconomic
position of the parent throughout all aspects of representation.

15
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Action: The parent’s attorney should learn about and understand the client’s background,
determine how that has an impact on the client’s case, and always show the parent
respect. The attorney must understand how cultural and socioeconomic differences
impact interaction with clients, and must interpret the client’s words and actions
accordingly.

Commentary: The child welfare system is comprised of a diverse group of people,
including the clients and professionals involved. Each person comes to this system with
his or her own set of values and expectations, but it is essential that each person try to
learn about and understand the backgrounds of others. An individual’s race, ethnicity,
gender, sexual orientation and socioeconomic position all have an impact on how the
person acts and reacts in particular situations. The parent’s attorney must be vigilant
against imposing the attorney’s values onto the clients, and should, instead, work with the
parents within the context of their culture and socioeconomic position. While the court
and child welfare agency have expectations of parents in their treatment of children, the
parent’s advocate must strive to explain these expectations to the clients in a sensitive
way. The parent’s attorney should also try to explain how the client’s background might
affect the client’s ability to comply with court orders and agency requests.

16. Take diligent steps to locate and communicate with a missing parent and
decide representation strategies based on that communication.!3

Action: Upon accepting an appointment, the parent’s attorney should communicate to the
client the importance of staying in contact with the attorney. While the attorney must
communicate regularly with the client, and be informed of the client’s wishes before a
hearing, the client also must keep in contact with the attorney. At the beginning of the
representation, the attorney should tell the client how to contact the attorney, and discuss
the importance of the client keeping the attorney informed of changes in address, phone
numbers, and the client’s current whereabouts.

The parent’s attorney should attempt to locate and communicate with missing parents to
formulate what positions the attorney should take at hearings, and to understand what
information the client wishes the attorney to share with the child welfare agency and the
court. If, after diligent steps, the attorney is unable to communicate with the client, the
attorney should assess whether the client’s interests are better served by advocating for
the client’s last clearly articulated position, or declining to participate in further court
proceedings, and should act accordingly. After a prolonged period without contact with
the client, the attorney should consider withdrawing from representation.

Commentary:

Diligent Steps to Locate: To represent a client adequately, the attorney must know what
the client wishes. It is, therefore, important for parents’ attorneys to take diligent steps
to locate missing clients. Diligent steps can include speaking with the client’s family,
the caseworker, the foster care provider and other service providers. It should include
contacting the State Department of Corrections, Social Security Administration, and
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Child Support Office, and sending letters by regular and certified mail to the client’s
last known address. The attorney should also visit the client’s last known address and
asking anyone who lives there for information about the client’s whereabouts.
Additionally, the attorney should leave business cards with contact information with
anyone who might have contact with the client as long as this does not compromise
confidentiality.

Unsuccessful Efforts to Locate: If the attorney is unable to find and communicate with
the client after initial consultation, the attorney should assess what action would best
serve the client’s interests. This decision must be made on a case-by-case basis. In
some cases, the attorney may decide to take a position consistent with the client’s last
clearly articulated position. In other cases the client’s interests may be better served by
the attorney declining to participate in the court proceedings in the absence of the client
because that may better protect the client’s right to vacate orders made in the client’s
absence.

17. Be aware of the unique issues an incarcerated parent faces and provide
competent representation to the incarcerated client.

Action:
Adoption and Safe Families Act (ASFA) Issues: The parent’s attorney must be
particularly diligent when representing an incarcerated parent. The attorney must be
aware of the reasons for the incarceration. If the parent is incarcerated as a result of an
act against the child or another child in the family, the child welfare agency may
request an order from the court that reasonable efforts toward reunification are not
necessary and attempt to fast-track the case toward other permanency goals. If this is
the case, the attorney must be prepared to argue against such a motion, if the client
opposes it. Even if no motion is made to waive the reasonable efforts requirement, in
some jurisdictions the agency may not have the same obligations to assist parents who
are incarcerated. Attorneys should counsel the client as to any effects incarceration has
on the agency’s obligations and know the jurisdiction’s statutory and case law
concerning incarceration as a basis for TPR. The attorney should help the client identify
potential kinship placements, relatives who can provide care for the child while the
parent is incarcerated. States vary in whether and how they weigh factors such as the
reason for incarceration, length of incarceration and the child’s age at the time of
incarceration when considering TPR. Attorneys must understand the implications of
ASFA for an incarcerated parent who has difficulty visiting and planning for the child.

Services.: Obtaining services such as substance abuse treatment, parenting skills, or job
training while in jail or prison is often difficult. The parent’s attorney may need to
advocate for reasonable efforts to be made for the client, and assist the parent and the
agency caseworker in accessing services. The attorney must assist the client with these
services. Without services, it is unlikely the parent will be reunified with the child upon
discharge from prison.

17
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If the attorney practices in a jurisdiction that has a specialized unit for parents and
children, and especially when the client is incarcerated for an offense that is unrelated
to the child, the attorney should advocate for such a placement. The attorney must learn
about available resources, contact the placements and attempt to get the support of the
agency and child’s attorney.

Communication: The parent’s attorney should counsel the client on the importance of
maintaining regular contact with the child while incarcerated. The attorney should
assist in developing a plan for communication and visitation by obtaining necessary
court orders and working with the caseworker as well as the correctional facility’s
social worker.

If the client cannot meet the attorney before court hearings, the attorney must find
alternative ways to communicate. This may include visiting the client in prison or
engaging in more extensive phone or mail contact than with other clients. The attorney
should be aware of the challenges to having a confidential conversation with the client,
and attempt to resolve that issue.

The parent’s attorney should also communicate with the parent’s criminal defense
attorney. There may be issues related to self-incrimination as well as concerns about
delaying the abuse and neglect case to strengthen the criminal case or vice versa.

Appearance in Court: The client’s appearance in court frequently raises issues that
require the attorney’s attention in advance. The attorney should find out from the client
if the client wants to be present in court. In some prisons, inmates lose privileges if they
are away from the prison, and the client may prefer to stay at the prison. If the client
wants to be present in court, the attorney should work with the court to obtain a writ of
habeas corpus/bring-down order/order to produce or other documentation necessary for
the client to be transported from the prison. The attorney should explain to any client
hesitant to appear, that the case will proceed without the parent’s presence and raise any
potential consequences of that choice. If the client does not want to be present, or if
having the client present is not possible, the attorney should be educated about what
means are available to have the client participate, such as by telephone or video
conference. The attorney should make the necessary arrangements for the client. Note
that it may be particularly difficult to get a parent transported from an out-of-state
prison or a federal prison.

18. Be aware of the client’s mental health status and be prepared to assess
whether the parent can assist with the case.

Action: Attorneys representing parents must be able to determine whether a client’s
mental status (including mental illness and mental retardation) interferes with the client’s
ability to make decisions about the case. The attorney should be familiar with any mental
health diagnosis and treatment that a client has had in the past or is presently undergoing
(including any medications for such conditions). The attorney should get consent from
the client to review mental health records and to speak with former and current mental
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health providers. The attorney should explain to the client that the information is
necessary to understand the client’s capacity to work with the attorney. If the client’s
situation seems severe, the attorney should also explain that the attorney may seek the
assistance of a clinical social worker or some other mental health expert to evaluate the
client’s ability to assist the attorney because if the client does not have that capacity, the
attorney may have to ask that a guardian ad litem be appointed to the client. Since this
action may have an adverse effect on the client’s legal claims, the attorney should ask for
a GAL only when absolutely necessary.

Commentary: Many parents charged with abuse and neglect have serious or long-
standing mental health challenges. However, not all of those conditions or diagnoses
preclude the client from participating in the defense. Whether the client can assist counsel
is a different issue from whether the client is able to parent the children, though the
condition may be related to ability to parent. While the attorney is not expected to be a
mental health expert, the attorney should be familiar with mental health conditions and
should review such records carefully. The fact that a client suffers a disability does not
diminish the lawyer’s obligation to treat the client with attention and respect. If the client
seems unable to assist the attorney in case preparation, the attorney should seek an
assessment of the client’s capacity from a mental health expert. If the expert and attorney
conclude that the client is not capable of assisting in the case, the attorney should inform
the client that the attorney will seek appointment of a guardian ad litem from the court.
The attorney should be careful to explain that the attorney will still represent the client in
the child protective case. The attorney must explain to the client that appointment of a
GAL will limit the client’s decision-making power. The GAL will stand in the client’s
shoes for that purpose.

Investigation!*

19. Conduct a thorough and independent investigation at every stage of the
proceeding.

Action: The parent’s attorney must take all necessary steps to prepare each case. A thorough
investigation is an essential element of preparation. The parent’s attorney can not rely solely
on what the agency caseworker reports about the parent. Rather, the attorney should contact
service providers who work with the client, relatives who can discuss the parent’s care of the
child, the child’s teacher or other people who can clarify information relevant to the case. If
necessary, the attorney should petition the court for funds to hire an investigator.

Commentary: In some jurisdictions, parents’ attorneys work with social workers or
investigators who can meet with clients and assist in investigating the underlying issues that
arise as cases proceed. The drafting committee recommends such a model of representation.
However, if the attorney is not working with such a team, the attorney is still responsible for
gaining all pertinent case information.

20. Interview the client well before each hearing, in time to use client
information for the case investigation.!’

19



©American Bar Association 2006, All Rights Reserved

Action: The parent’s attorney should meet with the parent regularly throughout the case.
The meetings should occur well before the hearing, not at the courthouse just minutes
before the case is called before the judge. The attorney should ask the client questions to
obtain information to prepare the case, and strive to create a comfortable environment so
the client can ask the attorney questions. The attorney should use these meetings to
prepare for court as well as to counsel the client concerning issues that arise during the
course of the case. Information obtained from the client should be used to propel the
investigation.

Commentary: Often, the client is the best source of information for the attorney, and the
attorney should set aside time to obtain that information. Since the interview may involve
disclosure of sensitive or painful information, the attorney should explain attorney-client
confidentiality to the client. The attorney may need to work hard to gain the client’s trust,
but if a trusting relationship can be developed, the attorney will have an easier time
representing the client. The investigation will be more effective if guided by the client, as
the client generally knows firsthand what occurred in the case.

Informal Discovery'®
21. Review the child welfare agency case file.

Action: The parent’s attorney should ask for and review the agency case file as early
during the course of representation as possible. The file contains useful documents that
the attorney may not yet have, and will instruct the attorney on the agency’s case theory.
If the agency case file is inaccurate, the attorney should seek to correct it. The attorney
must read the case file periodically because information is continually being added by the
agency.

Commentary: While an independent investigation is essential, it is also important that the
parent’s attorney understands what information the agency is relying on to further its
case. The case file should contain a history about the family that the client may not have
shared, and important reports and information about both the child and parent that will be
necessary for the parent’s attorney to understand for hearings as well as settlement
conferences. Unless the attorney also has the information the agency has, the parent’s
attorney will walk into court at a disadvantage.

22. Obtain all necessary documents, including copies of all pleadings and
relevant notices filed by other parties, and information from the caseworker
and providers.

Action: As part of the discovery phase, the parent’s attorney should gather all relevant
documentation regarding the case that might shed light on the allegations, the service
plan and the client’s strengths as a parent. The attorney should not limit the scope as
information about past or present criminal, protection from abuse, private custody or

20



©American Bar Association 2006, All Rights Reserved

administrative proceedings involving the client can have an impact on the abuse and
neglect case. The attorney should also review the following kinds of documents:
e social service records
court records
medical records
school records
evaluations of all types

The attorney should be sure to obtain reports and records from service providers.

Discovery is not limited to information regarding the client, but may include records of
others such as the other parent, stepparent, child, relative and non-relative caregivers.

Commentary: In preparing the client’s case, the attorney must try to learn as much about
the parent and the family as possible. Various records may contradict or supplement the
agency’s account of events. Gathering documentation to verify the client’s reports about
what occurred before the child came into care and progress the parent is making during
the case is necessary to provide concrete evidence for the court. Documentation may also
alert the attorney to issues the client is having that the client did not share with counsel.
The attorney may be able to intercede and assist the client with service providers, agency
caseworkers and others.

Formal Discovery!”
23. When needed, use formal discovery methods to obtain information.

Action: The parent’s attorney should know what information is needed to prepare for the
case and understand the best methods of obtaining that information. The attorney should
become familiar with the pretrial requests and actions used in the jurisdiction and use
whatever tools are available to obtain necessary information. The parent’s attorney
should consider the following types of formal discovery: depositions, interrogatories
(including expert interrogatories), requests for production of documents, requests for
admissions, and motions for mental or physical examination of a party. The attorney
should file timely motions for discovery and renew these motions as needed to obtain the
most recent records.

The attorney should, consistent with the client's interests and goals, and where
appropriate, take all necessary steps to preserve and protect the client's rights by opposing
discovery requests of other parties.

Court Preparation'®

24. Develop a case theory and strategy to follow at hearings and negotiations.
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Action: Once the parent’s attorney has completed the initial investigation and discovery,
including interviews with the client, the attorney should develop a strategy for
representation. The strategy may change throughout the case, as the client makes or does
not make progress, but the initial theory is important to assist the attorney in staying
focused on the client’s wishes and on what is achievable. The theory of the case should
inform the attorney’s preparation for hearings and arguments to the court throughout the
case. It should also help the attorney decide what evidence to develop for hearings and
the steps to take to move the case toward the client’s ultimate goals (e.g., requesting
increased visitation when a parent becomes engaged in services).

25. Timely file all pleadings, motions, and briefs. Research applicable legal issues
and advance legal arguments when appropriate.

Action: The attorney must file petitions, motions, discovery requests, and responses and
answers to pleadings filed by other parties that are appropriate for the case. These
pleadings must be thorough, accurate and timely.

When a case presents a complicated or new legal issue, the parent’s attorney should
conduct the appropriate research before appearing in court. The attorney must have a
solid understanding of the relevant law, and be able to present it to the judge in a
compelling and convincing way. The attorney should be prepared to distinguish case law
that appears to be unfavorable. If the judge asks for memoranda of law, the attorney will
already have done the research and will be able to use it to argue the case well. If it would
advance the client’s case, the parent’s attorney should present an unsolicited
memorandum of law to the court.

Commentary: Actively filing motions, pleadings and briefs benefits the client. This
practice puts important issues before the court and builds credibility for the attorney. In
addition to filing responsive papers and discovery requests, the attorney should
proactively seek court orders that benefit the client, e.g., filing a motion to enforce court
orders to ensure the child welfare agency is meeting its reasonable efforts obligations.
When an issue arises, it is often appropriate to attempt to resolve it informally with other
parties. When out-of-court advocacy is not successful, the attorney should not wait to
bring the issue to the court’s attention if that would serve the client’s goals.

Arguments in child welfare cases are often fact-based. Nonetheless, attorneys should
ground their arguments in statutory, regulatory and common law. These sources of law
exist in each jurisdiction, as well as in federal law. Additionally, law from other
jurisdictions can be used to sway a court in the client’s favor. An attorney who has a firm
grasp of the law, and who is willing to do legal research on an individual case, may have
more credibility before the court. At times, competent representation requires advancing
legal arguments that are not yet accepted in the jurisdiction. Attorneys should be mindful
to preserve issues for appellate review by making a record even if the argument is
unlikely to prevail at the trial level
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26. Engage in case planning and advocate for appropriate social services using a
multidisciplinary approach to representation when available.

Action: The parent’s attorney must advocate for the client both in and out of court. The
parent’s attorney should know about the social, mental health, substance abuse treatment
and other services that are available to parents and families in the jurisdiction in which
the attorney practices so the attorney can advocate effectively for the client to receive
these services. The attorney should ask the client if the client wishes to engage in
services. If so, the attorney must determine whether the client has access to the necessary
services to overcome the issues that led to the case.

The attorney should actively engage in case planning, including attending major case
meetings, to ensure the client asks for and receives the needed services. The attorney
should also ensure the client does not agree to undesired services that are beyond the
scope of the case. A major case meeting is one in which the attorney or client believes the
attorney will be needed to provide advice or one in which a major decision on legal steps,
such as a change in the child’s permanency goal, will be made. The attorney should be
available to accompany the client to important meetings with service providers as needed.

The services in which the client is involved must be tailored to the client’s needs, and not
merely hurdles over which the client must jump (e.g., if the client is taking parenting
classes, the classes must be relevant to the underlying issue in the case).

Whenever possible, the parent’s attorney should engage or involve a social worker as part
of the parent’s “team” to help determine an appropriate case plan, evaluate social services
suggested for the client, and act as a liaison and advocate for the client with the service
providers.

When necessary, the parent’s attorney should seek court orders to force the child welfare
agency to provide services or visitation to the client. The attorney may need to ask the
court to enforce previously entered orders that the agency did not comply with in a
reasonable period. The attorney should consider whether the child’s representative
(lawyer, GAL or CASA) might be an ally on service and visitation issues. If so, the
attorney should solicit the child’s representative’s assistance and work together in making
requests to the agency and the court.

Commentary: For a parent to succeed in a child welfare case the parent must receive and
cooperate with social services. It is therefore necessary that the parent’s attorney does
whatever possible to obtain appropriate services for the client, and then counsel the client
about participating in such services. Examples of services common to child welfare cases

include:
e Evaluations
e Family preservation or reunification services
e Medical and mental health care
e Drug and alcohol treatment
e Domestic violence prevention, intervention or treatment
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Parenting education

Education and job training

Housing

Child care

Funds for public transportation so the client can attend services

27. Aggressively advocate for regular visitation in a family-friendly setting.

Action: The parent’s attorney should advocate for an effective visiting plan and counsel
the parent on the importance of regular contact with the child. Preservation of parent-
child bonds through regular visitation is essential to any reunification effort. Courts and
child welfare agencies may need to be pushed to develop visiting plans that best fit the
needs of the individual family. Factors to consider in visiting plans include:

e Frequency
Length
Location
Supervision
Types of activities

Visit coaching — having someone at the visit who could model effective parenting
skills

Commentary: Consistent, high quality visitation is one of the best predictors of successful
reunification between a parent and child. Often visits are arranged in settings that are
uncomfortable and inhibiting for families. It is important that the parent’s attorney seek a
visitation order that will allow the best possible visitation. Effort should be made to have
visits be unsupervised or at the lowest possible level of supervision. Families are often
more comfortable when relatives, family friends, clergy or other community members are
recruited to supervise visits rather than caseworkers. Attorneys should advocate for visits
to occur in the most family-friendly locations possible, such as in the family’s home,
parks, libraries, restaurants, places of worship or other community venues.

28. With the client’s permission, and when appropriate, engage in settlement
negotiations and mediation to resolve the case.

Action: The parent’s attorney should, when appropriate, participate in settlement
negotiations to promptly resolve the case, keeping in mind the effect of continuances and
delays on the client’s goals. Parents’ attorneys should be trained in mediation and
negotiation skills and be comfortable resolving cases outside a courtroom setting when
consistent with the client’s position. When authorized to do so by the client, the parent’s
attorney should share information about services in which the parent is engaged and
provide copies of favorable reports from service providers. This information may impact
settlement discussions. The attorney must communicate all settlement offers to the client
and discuss their advantages and disadvantages. It is the client’s decision whether to
settle. The attorney must be willing to try the case and not compromise solely to avoid
the hearing. The attorney should use mediation resources when available.
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Commentary: Negotiation and mediation often result in a detailed agreement among
parties about actions the participants must take. Generally, when agreements have been
thoroughly discussed and negotiated, all parties, including the parents, feel as if they had
a say in the decision and are, therefore, more willing to adhere to a plan. Mediation can
resolve a specific conflict in a case, even if it does not result in an agreement about the
entire case. Negotiated settlements generally happen more quickly than full hearings and
therefore move a case along swiftly. The attorney should discuss all aspects of proposed
settlements with the parent, including all legal effects of admissions or agreements. The
attorney should advise the client about the chances of prevailing if the matter proceeds to
trial and any potential negative impact associated with contesting the allegations. The
final decision regarding settlement must be the client’s.

A written, enforceable agreement should result from any settlement, so all parties are
clear about their rights and obligations. The parent’s attorney should ensure agreements
accurately reflect the understandings of the parties. The parent’s attorney should schedule
a hearing if promises made to the parent are not kept.

29. Thoroughly prepare the client to testify at the hearing.

Action: When having the client testify will benefit the case or when the client wishes to
testify, the parent’s attorney should thoroughly prepare the client. The attorney should
discuss and practice the questions that the attorney will ask the client, as well as the types
of questions the client should expect opposing counsel to ask. The parent’s attorney
should help the parent think through the best way to present information, familiarize the
parent with the court setting, and offer guidance on logistical issues such as how to get to
court on time and appropriate court attire.

Commentary: Testifying in court can be intimidating. For a parent whose family is the
focus of the proceeding, the court experience is even scarier. The parent’s attorney should
be attuned to the client’s comfort level about the hearing, and ability to testify in the case.
The attorney should spend time explaining the process and the testimony itself to the
client. The attorney should provide the client with a written list of questions that the
attorney will ask, if this will help the client.

30. Identify, locate and prepare all witnesses.

Action: The parent’s attorney, in consultation with the parent, should develop a witness
list well before a hearing. The attorney should not assume the agency will call a witness,
even if the witness is named on the agency’s witness list. The attorney should, when
possible, contact the potential witnesses to determine if they can provide helpful
testimony.

When appropriate, witnesses should be informed that a subpoena is on its way. The
attorney should also ensure the subpoena is served. The attorney should subpoena
potential agency witnesses (e.g., a previous caseworker) who have favorable information
about the client.
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The attorney should set aside time to fully prepare all witnesses in person before the
hearing. The attorney should remind the witnesses about the court date.

Commentary: Preparation is the key to successfully resolving a case, either in
negotiation or trial. The attorney should plan as early as possible for the case and make
arrangements accordingly. Witnesses may have direct knowledge of the allegations
against the parent. They may be service providers working with the parent, or individuals
from the community who could testify generally about the family’s strengths.

When appropriate, the parent’s attorney should consider working with other parties who
share the parent’s position (such as the child’s representative) when creating a witness
list, issuing subpoenas, and preparing witnesses. Doctors, nurses, teachers, therapists, and
other potential witnesses have busy schedules and need advance warning about the date
and time of the hearing.

Witnesses are often nervous about testifying in court. Attorneys should prepare them
thoroughly so they feel comfortable with the process. Preparation will generally include
rehearsing the specific questions and answers expected on direct and anticipating the
questions and answers that might arise on cross-examination. Attorneys should provide
written questions for those witnesses who need them.

31. Identify, secure, prepare and qualify expert witness when needed. When
permissible, interview opposing counsel’s experts.

Action: Often a case requires multiple experts in different roles, such as experts in
medicine, mental health treatment, drug and alcohol treatment, or social work. Experts
may be needed for ongoing case consultation in addition to providing testimony at trial.
The attorney should consider whether the opposing party is calling expert witnesses and
determine whether the parent needs to call any experts.

When expert testimony is required, the attorney should identify the qualified experts and
seek necessary funds to retain them in a timely manner. The attorney should subpoena
the witnesses, giving them as much advanced notice of the court date as possible. As is
true for all witnesses, the attorney should spend as much time as possible preparing the
expert witnesses for the hearing. The attorney should be competent in qualifying expert
witnesses.

When opposing counsel plans to call expert witnesses, the parent’s attorney should file
expert interrogatories, depose the witnesses or interview the witnesses in advance,
depending on the jurisdiction’s rules on attorney work product. The attorney should do
whatever is necessary to learn what the opposing expert witnesses will say about the
client during the hearing.

Commentary: By contacting opposing counsel’s expert witnesses in advance, the parent’s
attorney will know what evidence will be presented against the client and whether the
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expert has any favorable information that might be elicited on cross-examination. The
attorney will be able to discuss the issues with the client, prepare a defense and call
experts on behalf of the client, if appropriate. Conversely, if the attorney does not talk to
the opposing expert in advance, the attorney could be surprised by the evidence and
unable to represent the client competently.

Hearings
32. Attend and prepare for all hearings, including pretrial conferences.

Action: The parent’s attorney must prepare for, and attend all hearings and participate in
all telephone and other conferences with the court.

Commentary: For the parent to have a fair chance during the hearing, the attorney must
be prepared and present in court. Participating in pretrial proceedings may improve case
resolution for the parent. Counsel’s failure to participate in the proceedings in which all
other parties are represented may disadvantage the parent. Therefore, the parent’s
attorney should be actively involved in this stage. Other than in extraordinary
circumstances, attorneys must appear for all court appearances on time. In many
jurisdictions, if an attorney arrives to court late, or not at all, the case will receive a long
continuance. This does not serve the client and does not instill confidence in the attorney.
If an attorney has a conflict with another courtroom appearance, the attorney should
notify the court and other parties and request a short continuance. The parent’s attorney
should not have another attorney stand in to represent the client in a substantive hearing,
especially if the other attorney is unfamiliar with the client or case.

33. Prepare and make all appropriate motions and evidentiary objections.

Action: The parent’s attorney should make appropriate motions and evidentiary
objections to advance the client’s position during the hearing. If necessary, the attorney
should file briefs in support of the client’s position on motions and evidentiary issues.
The parent’s attorney should always be aware of preserving legal issues for appeal.

Commentary: It is essential that parents’ attorneys understand the applicable rules of
evidence and all court rules and procedures. The attorney must be willing and able to
make appropriate motions, objections, and arguments (e.g., objecting to the qualification
of expert witnesses or raising the issue of the child welfare agency’s lack of reasonable
efforts).

34. Present and cross-examine witnesses, prepare and present exhibits.

Action: The parent’s attorney must be able to present witnesses effectively to advance the
client’s position. Witnesses must be prepared in advance and the attorney should know
what evidence will be presented through the witnesses. The attorney must also be skilled
at cross-examining opposing parties’ witnesses. The attorney must know how to offer
documents, photos and physical objects into evidence.
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At each hearing the attorney should keep the case theory in mind, advocate for the child
to return home and for appropriate services, if that is the client’s position, and request
that the court state its expectations of all parties.

Commentary: Becoming a strong courtroom attorney takes practice and attention to
detail. The attorney must be sure to learn the rules about presenting witnesses,
impeaching testimony, and entering evidence. The attorney should seek out training in
trial skills and observe more experienced trial attorneys to learn from them. Even if the
parent’s attorney is more seasoned, effective direct and cross-examination require careful
preparation. The attorney must know the relevant records well enough to be able to
impeach adverse witnesses and bring out in both direct and cross examinations any
information that would support the parent’s position. Seasoned attorneys may wish to
consult with other experienced attorneys about complex cases. Presenting and cross-
examining witnesses are skills with which the parent’s attorney must be comfortable.

35. In jurisdictions in which a jury trial is possible, actively participate in jury
selection and drafting jury instructions.

Commentary: Several jurisdictions around the country afford parties in child welfare
cases the right to a jury trial at the adjudicatory or termination of parental rights stages.
Parents’ attorneys in those jurisdictions should be skilled at choosing an appropriate jury,
drafting jury instructions that are favorable to the client’s position, and trying the case
before jurors who may not be familiar with child abuse and neglect issues.

36. Request closed proceedings (or a cleared courtroom) in appropriate cases.

Action: The parent’s attorney should be aware of who is in the courtroom during a
hearing, and should request the courtroom be cleared of individuals not related to the case
when appropriate. The attorney should be attuned to the client’s comfort level with
people outside of the case hearing about the client’s family. The attorney should also be
aware of whether the case is one in which there is media attention. Confidential
information should not be discussed in front of the media or others without the express
permission of the client.

Commentary: In many courts, even if they have a “closed court” policy, attorneys,
caseworkers, and witnesses on other cases listed that day may be waiting in the
courtroom. These individuals may make the client uncomfortable, and the parent’s
attorney should request that the judge remove them from the courtroom. Even in an
“open court” jurisdiction, there may be cases, or portions of cases, that outsiders should
not be permitted to hear. The parent’s attorney must be attuned to this issue, and make
appropriate requests of the judge.

37. Request the opportunity to make opening and closing arguments.
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Action: When permitted by the judge, the parent’s attorney should make opening and
closing arguments to best present the parent’s attorney’s theory of the.

Commentary: In many child abuse and neglect proceedings, attorneys waive the
opportunity to make opening and closing arguments. However, these arguments can help
shape the way the judge views the case, and therefore can help the client. Argument may
be especially critical, for example, in complicated cases when information from expert
witnesses should be highlighted for the judge, in hearings that take place over a number
of days, or when there are several children and the agency is requesting different services
or permanency goals for each of them. Making opening and closing argument is
particularly important if the case is being heard by a jury.

38. Prepare proposed findings of fact, conclusions of law and orders when they
will be used in the court’s decision or may otherwise benefit the client.

Action: Proposed findings of fact, conclusions of law, and orders should be prepared
before a hearing. When the judge is prepared to enter a ruling, the judge can use the
proposed findings or amend them as needed.

Commentary: By preparing proposed findings of fact and conclusions of law, the parent’s
attorney frames the case and ruling for the judge. This may result in orders that are more
favorable to the parent, preserve appellate issues, and help the attorney clarify desired
outcomes before a hearing begins. The attorney should offer to provide the judge with
proposed findings and orders in electronic format. If an opposing party prepared the
order, the parent’s attorney should review it for accuracy before the order is submitted for
the judge’s signature.

Post Hearings/Appeals
39. Review court orders to ensure accuracy and clarity and review with client.

Action: After the hearing, the parent’s attorney should review the written order to ensure
it reflects the court’s verbal order. If the order is incorrect, the attorney should take
whatever steps are necessary to correct it. Once the order is final, the parent’s attorney
should provide the client with a copy of the order and should review the order with the
client to ensure the client understands it. If the client is unhappy with the order, the
attorney should counsel the client about any options to appeal or request rehearing on the
order, but should explain that the order is in effect unless a stay or other relief is secured.
The attorney should counsel the client on the potential consequences of failing to comply
with a court order.

Commentary: The parent may be angry about being involved in the child welfare system,
and a court order that is not in the parent’s favor could add stress and frustration. It is
essential that the parent’s attorney take time, either immediately after the hearing or at a
meeting soon after the court date, to discuss the hearing and the outcome with the client.
The attorney should counsel the client about all options, including appeal (see below).
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Regardless of whether an appeal is appropriate, the attorney should counsel the parent
about potential consequences of not complying with the order.

40. Take reasonable steps to ensure the client complies with court orders and to
determine whether the case needs to be brought back to court.

Action: The parent’s attorney should answer the parent’s questions about obligations
under the order and periodically check with the client to determine the client’s progress in
implementing the order. If the client is attempting to comply with the order but other
parties, such as the child welfare agency, are not meeting their responsibilities, the
parent’s attorney should approach the other party and seek assistance on behalf of the
client. If necessary, the attorney should bring the case back to court to review the order
and the other party’s noncompliance or take other steps to ensure that appropriate social
services are available to the client.

Commentary: The parent’s attorney should play an active role in assisting the client in
complying with court orders and obtaining visitation and any other social services. The
attorney should speak with the client regularly about progress and any difficulties the
client is encountering while trying to comply with the court order or service plan. When
the child welfare agency does not offer appropriate services, the attorney should consider
making referrals to social service providers and, when possible, retaining a social worker
to assist the client. The drafting committee of these standards recommends such an
interdisciplinary model of practice.

41. Consider and discuss the possibility of appeal with the client.!®

Action: The parent’s attorney should consider and discuss with the client the possibility
of appeal when a court’s ruling is contrary to the client’s position or interests. The
attorney should counsel the client on the likelihood of success on appeal and potential
consequences of an appeal. In most jurisdictions, the decision whether to appeal is the
client’s as long as a non-frivolous legal basis for appeal exists. Depending on rules in the
attorney’s jurisdiction, the attorney should also consider filing an extraordinary writ or
motions for other post-hearing relief.

Commentary: When discussing the possibility of an appeal, the attorney should explain
both the positive and negative effects of an appeal, including how the appeal could affect
the parent’s goals. For instance, an appeal could delay the case for a long time. This
could negatively impact both the parent and the child.

42. If the client decides to appeal, timely and thoroughly file the necessary post-
hearing motions and paperwork related to the appeal and closely follow the
jurisdiction’s Rules of Appellate Procedure.

Action: The parent’s attorney should carefully review his or her obligations under the

state’s Rules of Appellate Procedure. The attorney should timely file all paperwork,
including a notice of appeal and requests for stays of the trial court order, transcript, and
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case file. If another party has filed an appeal, the parent’s attorney should explain the
appeals process to the parent and ensure that responsive papers are filed timely.

The appellate brief should be clear, concise, and comprehensive and also timely filed.
The brief should reflect all relevant case law and present the best legal arguments
available in state and federal law for the client’s position. The brief should include novel
legal arguments if there is a chance of developing favorable law in support of the parent’s
claim.

In jurisdictions in which a different attorney from the trial attorney handles the appeal,
the trial attorney should take all steps necessary to facilitate appointing appellate counsel
and work with the new attorney to identify appropriate issues for appeal. The attorney
who handled the trial may have insight beyond what a new attorney could obtain by
reading the trial transcript.

If appellate counsel differs from the trial attorney, the appellate attorney should meet with
the client as soon as possible. At the initial meeting, appellate counsel should determine
the client's position and goals in the appeal. Appellate counsel should not be bound by the
determinations of the client's position and goals made by trial counsel and should
independently determine his or her client's position and goals on appeal.

If oral arguments are scheduled, the attorney should be prepared, organized, and direct.
Appellate counsel should inform the client of the date, time and place scheduled for oral
argument of the appeal upon receiving notice from the appellate court. Oral argument of
the appeal on behalf of the client should not be waived, absent the express approval of the
client, unless doing so would benefit the client. For example, in some jurisdictions
appellate counsel may file a reply brief instead of oral argument. The attorney should
weigh the pros and cons of each option.

Commentary: Appellate skills differ from the skills most trial attorneys use daily. The
parent’s attorney may wish to seek training on appellate practice and guidance from an
experienced appellate advocate when drafting the brief and preparing for argument. An
appeal can have a significant impact on the trial judge who heard the case and trial courts
throughout the state, as well as the individual client and family.

43. Request an expedited appeal, when feasible, and file all necessary paperwork
while the appeal is pending.

Action: If the state court allows, the attorney in a child welfare matter should always
consider requesting an expedited appeal. In this request, the attorney should provide
information about why the case should be expedited, such as any special characteristics
about the child and why delay would harm the relationship between the parent and child.

44. Communicate the results of the appeal and its implications to the client.
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Action: The parent’s attorney should communicate the result of the appeal and its
implications, and provide the client with a copy of the appellate decision. If, as a result
of the appeal, the attorney needs to file any motions with the trial court, the attorney
should do so.

Obligations of Attorney Managers?’
Attorney Managers are urged to:

1. Clarify attorney roles and expectations.

Action: The attorney manager must ensure that staff attorneys understand their role in
representing clients and the expectations of the attorney manager concerning all staff
duties. In addition to in-office obligations staff attorneys may attend meetings,
conferences, and trainings. The attorney may need to attend child welfare agency or
service provider meetings with clients. The manager should articulate these duties at the
beginning of and consistently during the attorney’s employment. The manager should
emphasize the attorney’s duties toward the client, and obligations to comply with practice
standards.

Commentary: All employees want to know what is expected of them; one can only do a
high quality job when the person knows the parameters and expectations of the position.
Therefore, the attorney manager must consistently inform staff of those expectations.
Otherwise, the staff attorney is set up to fail. The work of representing parents is too
important, and too difficult, to be handled by people who do not understand their role and
lack clear expectations. These attorneys need the full support of supervisors and attorney
managers to perform their highest quality work.

2. Determine and set reasonable caseloads for attorneys.?!

Action: An attorney manager should determine reasonable caseloads for parents’
attorneys and monitor them to ensure the maximum is not exceeded. Consider a
caseload/workload study, review written materials about such studies, or look into
caseload sizes in similar counties to accurately determine ideal attorney caseloads. When
assessing the appropriate number of cases, remember to account for all attorney
obligations, case difficulty, time required to prepare a case thoroughly, support staff
assistance, travel time, experience level of attorneys, and available time (excluding
vacation, holidays, sick leave, training and other non-case-related activity). If the
attorney manager carries a caseload, the number of cases should reflect the time the
individual spends on management duties.

Commentary: High caseload is considered a major barrier to quality representation and a
source of high attorney turnover. It is essential to decide what a reasonable caseload is in
your jurisdiction. How attorneys define cases and attorney obligations vary from place-
to-place, but having a manageable caseload is crucial. The standards drafting committee
recommended a caseload of no more than 50-100 cases depending on what the attorney
can handle competently and fulfill these standards. The type of practice the attorney has,
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e.g., whether the attorney is part of a multidisciplinary representation team also has an
impact on the appropriate caseload size. It is part of the attorney manager’s job to
advocate for adequate funding and to alert individuals in positions of authority when
attorneys are regularly asked to take caseloads that exceed local standards.

3. Advocate for competitive salaries for staff attorneys.

Action: Attorney managers should advocate for attorney salaries that are competitive
with other government and court appointed attorneys in the jurisdiction. To recruit and
retain experienced attorneys, salaries must compare favorably with similarly situated
attorneys.

Commentary: While resources are scarce, parents’ attorneys deserve to be paid a
competitive wage. They will likely not stay in their position nor be motivated to work
hard without a reasonable salary. High attorney turnover may decrease when attorneys
are paid well. Parents’ rights to effective assistance of counsel may be compromised if
parents’ attorneys are not adequately compensated.

4. Develop a system for the continuity of representation.

Action: The attorney manager should develop a case assignment system that fosters
ownership and involvement in the case by the parent’s attorney. The office can have a
one-attorney: one-case (vertical representation) policy in which an attorney follows the
case from initial filing through permanency and handles all aspects of the case.
Alternatively, the cases may be assigned to a group of attorneys who handle all aspects of
a case as a team and are all assigned to one judge. If a team approach is adopted, it is
critical to establish mechanisms to aid communication about cases and promote
accountability.

The attorney manager should also hire social workers, paralegals and/or parent advocates
(parents familiar with the child welfare system because they were involved in the system
and successfully reunited with their child), who should be “teamed” with the attorneys.
These individuals can assist the attorney or attorney team with helping clients access
services and information between hearings, and help the attorney organize and monitor
the case.

Commentary: Parents’ attorneys can provide the best representation for the client when
they know a case and are invested in its outcome. Continuity of representation is critical
for attorneys and parents to develop the trust that is essential to high quality
representation. Additionally, having attorneys who are assigned to particular cases
decreases delays because the attorney does not need to learn the case each time it is
scheduled for court, but rather has extensive knowledge of the case history. The attorney
also has the opportunity to monitor action on the case between court hearings. This
system also makes it easier for the attorney manager to track how cases are handled.
Whatever system is adopted, the manager must be clear about which attorney has
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responsibility for the case preparation, monitoring, and advocacy required throughout the
case.

5. Provide attorneys with training and education opportunities regarding the
special issues that arise in the client population.

Action: The attorney manager must ensure that each attorney has opportunities to
participate in training and education programs. When a new attorney is hired, the attorney
manager should assess that attorney’s level of experience and readiness to handle cases.
The attorney manager should develop an internal training program that pairs the new
attorney with an experienced “attorney mentor.” The new attorney should be required to:
1) observe each type of court proceeding (and mediation if available in the jurisdiction),
2) second-chair each type of proceeding, 3) try each type of case with the mentor second-
chairing, and 4) try each type of proceeding on his or her own, with the mentor available
to assist, before the attorney can begin handling cases alone.

Additionally, each attorney should attend at least 20 hours of relevant training before
beginning, and at least15 hours of relevant training every year after. Training should
include general legal topics such as evidence and trial skills, and child welfare-specific
topics that are related to the client population the office is representing, such as:

e Relevant state, federal and case law, procedures and rules
Available community resources

e State and federal benefit programs affecting parties in the child welfare system
(e.g., SSI, SSA, Medicaid, UCCJEA)

e Federal Indian Law including the Indian Child Welfare Act and state law related
to Native Americans

e Understanding mental illness

Substance abuse issues (including assessment, treatment alternatives,

confidentiality, impact of different drugs)

Legal permanency options

Reasonable efforts

Termination of parental rights law

Child development

Legal ethics related to parent representation

Negotiation strategies and techniques

Protection orders/how domestic violence impacts parties in the child welfare

system

Appellate advocacy

Immigration law in child welfare cases

Education law in child welfare cases

Basic principles of attachment theory

Sexual abuse

Dynamics of physical abuse and neglect
» Shaken Baby Syndrome
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» Broken bones

> Burns

» Failure To Thrive

» Munchausen’s Syndrome by Proxy
e Domestic relations law

Commentary: Parents’ attorneys should be encouraged to learn as much as possible and
participate in conferences and trainings to expand their understanding of child welfare
developments. While parents’ attorneys often lack extra time to attend conferences, the
knowledge they gain will be invaluable. The philosophy of the office should stress the
need for ongoing learning and professional growth. The attorney manager should require
the attorneys to attend an achievable number of hours of training that will match the
training needs of the attorneys. The court and Court Improvement Program?? may be able
to defray costs of attorney training or may sponsor multidisciplinary training that parents’
attorneys should be encouraged to attend. Similarly, state and local bar associations, area
law schools or local Child Law Institutes may offer education opportunities. Attorneys
should have access to professional publications to stay current on the law and promising
practices in child welfare. Child welfare attorneys benefit from the ability to strategize
and share information and experiences with each other. Managers should foster
opportunities for attorneys to support each other, discuss cases, and brainstorm regarding
systemic issues and solutions.

6. Establish a regular supervision schedule.

Action: Attorney managers should ensure that staff attorneys meet regularly (at least once
every two weeks) with supervising attorneys to discuss individual cases as well as any
issues the attorney is encountering with the court, child welfare agency, service providers
or others. The supervising attorney should help the staff attorney work through any
difficulties the attorney is encountering in managing a caseload. Supervising attorneys
should regularly observe the staff attorneys in court and be prepared to offer constructive
criticism as needed. The supervising attorney should create an atmosphere in which the
staff attorney is comfortable asking for help and sharing ideas.

Commentary: Parents’ attorneys function best when they can learn, feel supported, and
manage their cases with the understanding that their supervisors will assist as needed. By
creating this office environment, the attorney manager invests in training high quality
attorneys and results in long-term retention. Strong supervision helps attorneys avoid the
burnout that could accompany the stressful work of representing parents in child welfare
cases.

7. Create a brief and forms bank.
Action: Develop standard briefs, memoranda of law and forms that attorneys can use, so
they do not “reinvent the wheel” for each new project. For example, there could be

sample discovery request forms, motions, notices of appeal, and petitions. Similarly,
memoranda of law and appellate briefs follow patterns that the attorneys could use,
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although these should always be tailored to the specific case. These forms and briefs
should be available on the computer and in hard copy and should be centrally maintained.
They should also be well indexed for accessibility and updated as needed.

8. Ensure the office has quality technical and support staff as well as adequate
equipment, library materials, and computer programs to support its operations.

Action: The attorney manager should advocate for high quality technical and staff
support. The office should employ qualified legal assistants or paralegals and
administrative assistants to help the attorneys. The attorney manager should create
detailed job descriptions for these staff members to ensure they are providing necessary
assistance. For instance, a qualified legal assistant can help: research, draft petitions,
schedule and prepare witnesses and more.

The attorney manager should ensure attorneys have access to working equipment, a user-
friendly library conducive to research, and computer programs for word processing,
conducting research (Westlaw or Lexis/Nexis), caseload and calendar management,
Internet access, and other supports that make the attorney’s job easier and enhances client
representation.

Commentary: By employing qualified staff, the attorneys will be free to perform tasks
essential to quality representation. The attorneys must at least have access to a good
quality computer, voice mail, fax machine, and copier to get the work done efficiently
and with as little stress as possible

9. Develop and follow a recruiting and hiring practice focused on hiring highly
qualified candidates.

Action: The attorney manager should hire the best attorneys possible. The attorney
manager should form a hiring committee made up of managing and line attorneys and
possibly a client or former client of the office. Desired qualities of a new attorney should
be determined, focusing on educational and professional achievements; experience and
commitment to representing parents and to the child welfare field; interpersonal skills;
diversity and the needs of the office; writing and verbal skills; second language skills;
and ability to handle pressure. Widely advertising the position will draw a wider
candidate pool. The hiring committee should set clear criteria for screening candidates
before interviews and should conduct thorough interviews and post-interview discussions
to choose the candidate with the best skills and strongest commitment. Reference checks
should be completed before extending an offer.

Commentary: Hiring high quality attorneys raises the level of representation and the level
of services parents in the jurisdiction receive. The parent attorney’s job is complicated
and stressful. There are many tasks to complete in a short time. It is often difficult to
connect with, build trust and represent the parent. New attorneys must be aware of these
challenges and be willing and able to overcome them. Efforts should be made to recruit
staff who reflect the racial, ethnic, and cultural backgrounds of the clients. It is
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particularly important to have staff who can communicate with the clients in their first
languages, whenever possible.

10. Develop and implement an attorney evaluation process.

Action: The attorney manager should develop an evaluation system that focuses on
consistency, constructive criticism, and improvement. Some factors to evaluate include:
communicating with the client, preparation and trial skills, working with clients and other
professionals, complying with practice standards, and ability to work within a team.
During the evaluation process, the attorney manager should consider:
e observing the attorney in court;
e reviewing the attorney’s files;
e talking with colleagues and clients, when appropriate, about the attorney’s
performance;
having the attorney fill out a self-evaluation; and;
e meeting in person with the attorney.

Where areas of concern are noted, the evaluation process should identify and document
specific steps to address areas needing improvement.

Commentary: A solid attorney evaluation process helps attorneys know what they should
be working on, management’s priorities, their strengths and areas for improvement. A
positive process supports attorneys in their positions, empowers them to improve and
reduces burnout.

11. Work actively with other stakeholders to improve the child welfare system,
including court procedures.

Action: The attorney manager should participate, or designate someone from the staff to
participate, in multidisciplinary committees within the jurisdiction that are focused on
improving the local child welfare system. Examples of such committees include:
addressing issues of disproportional representation of minorities in foster care, improving
services for incarcerated parents, allowing parents pre-petition representation, drafting
court rules and procedures, drafting protocols about outreach to missing parents and
relatives, removing permanency barriers and delays, and accessing community-based
services for parents and children. Similarly, the attorney manager should participate in,
and strongly encourage staff participation in, multidisciplinary training.

Commentary: Working on systemic change with all stakeholders in the jurisdiction is one
way to serve the parents the office represents as well as their children. Active
participation of parents’ attorneys ensures that projects and procedures are equitably
developed, protect parents’ interests, and the attorneys are more likely to work on them
over the long term. Collaboration can, and generally does, benefit all stakeholders.

Role of the Court:
The court is urged to:
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1. Recognize the importance of the parent attorney’s role.

Commentary: The judge sets the tone in the courtroom. Therefore, it is very important
that the judge respects all parties, including the parents and parents’ counsel.
Representing parents is difficult and emotional work, but essential to ensuring justice is
delivered in child abuse and neglect cases. When competent attorneys advocate for parent
clients, the judge’s job becomes easier. The judge is assured that the parties are
presenting all relevant evidence, and the judge can make a well-reasoned decision that
protects the parents’ rights. Also, by respecting and understanding the parent attorney’s
role, the judge sets an example for others.

2. Establish uniform standards of representation for parents’ attorneys.

Commentary: By establishing uniform representation rules or standards, the judge can put
the parents’ attorneys in the jurisdiction on notice that a certain level of representation
will be required for the attorney to continue to receive appointments. The rules or
standards should be jurisdiction specific, but should include the elements of these
standards.

3. Ensure the attorneys who are appointed to represent parents in abuse and
neglect cases are qualified, well-trained, and held accountable for practice that
complies with these standards.

Commentary: Once the standards are established, the court must hold all parents’
attorneys accountable to them. A system should be developed that would delineate when
an attorney would be removed from a case for failure to comply with the standards, and
what actions, or inactions, would result in the attorney’s removal from the appointment
list (or a court recommendation to an attorney manager that an attorney be disciplined
within the parent attorney office). The court should encourage attorneys to participate in
educational opportunities, and the judge should not appoint attorneys who have failed to
meet the minimum annual training requirements set out in the rules or standards.

4. Ensure appointments are made when a case first comes before the court, or
before the first hearing, and last until the case has been dismissed from the
court’s jurisdiction.

Commentary: The parent is disadvantaged in a child abuse and neglect case if not
represented by a competent attorney throughout the life of the case. The attorney can
explain the case to the parent, counsel the parent on how best to achieve the parent’s
goals with respect to the child, and assist the parent access necessary services. In most
child welfare cases, the parent cannot afford an attorney and requires the court to appoint
one. The court should make every effort to obtain an attorney for that parent as early in
the case as feasible — preferably before the case comes to court for the first time or at the
first hearing. In jurisdictions in which parents only obtain counsel for the termination of
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parental rights hearing, the parent has little chance of prevailing. A family that may have
been reunified if the parent had appropriate legal support is separated forever.

5. Ensure parents’ attorneys receive fair compensation.

Commentary: While resources are scarce, parents’ attorneys deserve a competitive wage.
They should receive the same wage as other government and court-appointed attorneys
for other parties in the child abuse and neglect case. Parents’ rights to effective assistance
of counsel may be compromised if parents’ attorneys are not adequately compensated. In
most jurisdictions, the court sets the attorneys’ fees and individual judges can recommend
to court administration that parents’ attorneys should be well compensated.

6. Ensure timely payment of fees and costs for attorneys.

Commentary: Often judges must sign fee petitions and approve payment of costs for
attorneys. The judges should do so promptly so parents’ attorneys can focus on
representing clients, not worrying about being paid.

7. Provide interpreters, investigators and other specialists needed by the
attorneys to competently represent clients. Ensure attorneys are reimbursed for
supporting costs, such as use of experts, investigation services, interpreters, etc.

Commentary: Attorneys can not provide competent representation for parents without
using certain specialists. For instance, if the client speaks a language different from the
attorney, the attorney must have access to interpreters for attorney/client meetings.
Interpreter costs should not be deducted from the attorney’s compensation. A parent
should be permitted to use an expert of the parent’s choosing in some contested cases. If
the expert charges a fee, the court should reimburse that fee separate and apart from what
the court is paying the attorney.

8. Ensure that attorneys who are receiving appointments carry a reasonable
caseload that would allow them to provide competent representation for each of
their clients.

Commentary: The maximum allowable caseload should be included in local standards of
practice for parents’ attorneys. This committee recommends no more than 50-100 cases
for full time attorneys, depending on the type of practice the attorney has and whether the
attorney is able to provide each client with representation that follows these standards.
Once this number has been established, the court should not appoint an attorney to cases
once the attorney has reached the maximum level. Attorneys can only do high quality
work for a limited number of clients, and each client deserves the attorney’s full
attention. Of course, the caseload decision is closely tied to adequate compensation. If
paid appropriately, the attorney will have less incentive to overextend and accept a large
number of cases.
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9. Ensure all parties, including the parent’s attorney, receive copies of court
orders and other documentation.

Commentary: The court should have a system to ensure all parties receive necessary
documentation in a timely manner. If the parent and parent attorney do not have the final
court order, they do not know what is expected of them and of the other parties. If the
child welfare agency, for example, is ordered to provide the parent with a certain service
within two weeks, the parent’s attorney must know that. After two weeks, if the service
has not been provided, the attorney will want to follow up with the court. In some
jurisdictions, copies of court orders are handed to each party before they leave the
courtroom. This is an ideal situation, and if it is not feasible, the court should determine
what other distribution method will work.

10. Provide contact information between clients and attorneys.

Commentary: Often parties in child welfare cases are difficult to locate or contact. Some
parents lack telephones. The court can help promote contact between the attorney and
parent by providing contact information to both individuals.

11. Ensure child welfare cases are heard promptly with a view towards timely
decision making and thorough review of issues.

Commentary: Judges should attempt to schedule hearings and make decisions quickly.
Allotted court time should be long enough for the judge to thoroughly review the case
and conduct a meaningful hearing.

When possible, judges should schedule hearings for times-certain to avoid delaying
attorneys unnecessarily in court. When attorneys are asked to wait through the rest of the
morning calendar for one brief review hearing, limited dollars are spent to keep the
attorney waiting in hallways, rather than completing an independent investigation, or
researching alternative placement or treatment options.

Judges should avoid delays in decision making. Delays in decision making can impact
visitation, reunification and even emotional closure when needed. If a parent does not
know what the judge expects, the parent may lack direction or motivation to engage in
services.

These standards were drafted with the input of the following individuals:

Valerie Adelson

Staff Director

ABA Standing Committee on Substance Abuse
Chicago, IL

Kris Berliant
ABA Judicial Division Staff
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Chicago, IL

Sharon Biasca
Managing Attorney
Juvenile Court Project
Pittsburgh, PA

Terry Brooks

Staff Director

ABA Standing Committee on Legal Aid and Indigent Defendants
Chicago, IL

Joanne Brown

Consultant

ABA Center on Children and the Law
Washington, DC

Shante Bullock

Program Administrator

ABA Center on Children and the Law
Washington, DC

Kate Chester

Director

Family Preservation Law Center
Siler City, NC

Claire Chiamulera

Communications Manager/Legal Editor
ABA Center on Children and the Law
Washington, DC

Andy Cohen

Staff Counsel

Children and Family Program
Committee for Public Counsel Services
Boston, MA

Emily Cooke

Special Assistant for Court Improvement
Children's Bureau

Washington, DC

Howard Davidson

Director

ABA Center on Children and the Law
Washington, DC

Alicia Davis

Family Issues Unit Supervisor

Division of Planning and Analysis

Colorado State Court Administrator’s Office
Denver, CO

Amanda Donnelly
Staff Attorney
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National Association of Counsel for Children
Denver, CO

Patsy Engelhard

Staff Director

ABA Litigation Division
Chicago, IL

Debby Freedman

Director, Family Advocacy Unit
Community Legal Services
Philadelphia, PA

Chris Gottlieb

Co-Director

NYU Family Defense Clinic
New York, NY

Judge Ernestine Gray

Orleans Parish Juvenile Court
Representative, ABA Judicial Division
New Orleans, LA

Bill Grimm

Senior Attorney

Child Welfare/Foster Care
National Center for Youth Law
Oakland, CA

Ann Haralambie
Representative for ABA Family Law Division
Tucson, AZ

Mark Hardin

Director, Child Welfare

ABA Center on Children and Law
Washington, DC

Sue Jacobs

Executive Director

Center for Family Representation
New York, NY

Judge William Jones

Consultant

ABA Center on Children and the Law
Charlotte, NC

Candice Maze

Representative, ABA Steering Committee on the
Unmet Legal Needs of Children

Miami, FL

Moreen Murphy
Staff Director
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ABA Steering Committee on the
Unmet Legal Needs of Children

Joanne Moore
WA State Office of Public Defense
Olympia, WA

Christina Plum

ABA Young Lawyer’s Division Chair
PO Box 11756

Milwaukee, WI

Jennifer Renne

Assistant Director, Child Welfare
ABA Center on Children and the Law
Washington, DC

Professor Catherine J. Ross

George Washington University Law School
Representative for ABA Individual

Rights and Responsibilities Section
Washington, DC

Don Saunders

Director, Civil Legal Services

National Legal Aid and Defender Association
Washington, DC

Tanya Terrell-Collier

Staff Director

ABA Individual Rights and Responsibilities Section
Washington, DC

Marvin Ventrell

Executive Director

National Association of Counsel for Children
Denver, CO

Mary Walker
Nashville, TN

Judge Joyce Warren
Tenth Division Circuit Court

Little Rock, AR

Sylvia Young
Washington, DC

Their input was essential to this project, and their willingness to assist was extraordinary.

! Model Rules of Professional Conduct 1.1 (Competence).
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2 The National Association of Counsel for Children is accredited by the American Bar Association to certify
attorneys as specialists in Child Welfare Law. The Certification Program is open to attorneys who represent
children, parents, or agencies in child welfare proceedings.

3 Model Rule 1.3 (Diligence).

4 Model Rule 1.4 (Communication).

> Model Rule 2.1 (Advisor).

¢ Model Rule 1.2 (Scope of Representation and Allocation of Authority).

7 Model Rule 1.6 (Confidentiality of Information).

8 Model Rule 1.4 Communication

1d.

1074.

' Model Rules 1.7 (Conflict of Interest: Current Client); 1.8 (Conflict of Interest: Current Clients: Specific Rules);
1.9 (Duties to Former Clients).

12 Renne, Jennifer L. Chapter 4, page 49, “Handling Conflicts of Interest,” Legal Ethics in Child Welfare Cases.
Washington, DC: American Bar Association, 2004.

13 Model Rule 1.3 (Diligence).

14 Model Rules 1.1 (Competence); 1.3 (Diligence).

15 Model Rule 1.4 (Communication).

16 Model Rules 1.1 (Competence); 1.3 (Diligence).

17

i

19 Model Rule 3.1 (Meritorious Claims and Contentions).

20 Model Rule 5.1 (Responsibility of Partners, Managers and Supervisory Lawyers).

2! Model Rule 1.1 (Competence).

22 The Court Improvement Program (CIP) is a federal grant to each state’s (as well as the District of Columbia and
Puerto Rico) supreme court. The funds must be used to improve child abuse and neglect courts. States vary in how
they allocate the dollars, but funds are often used for training, benchbooks, pilot projects, model courts and
information technology systems for the courts.
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Rule 1.6:
Confidentiality
of Information
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Client-Lawyer Relationship

(@) A lawyer shall not reveal information relating
to the representation of a client unless the client
gives informed consent, the disclosure is
impliedly authorized in order to carry out the
representation or the disclosure is permitted by
paragraph (b).

(b) A lawyer may reveal information relating to
the representation of a client to the extent the
lawyer reasonably believes necessary:

(1) to prevent reasonably certain death or
substantial bodily harm;

(2) to prevent the client from committing a
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crime or fraud that is reasonably certain to
result in substantial injury to the financial
interests or property of another and in
furtherance of which the client has used or
is using the lawyer's services;

(3) to prevent, mitigate or rectify substantial
injury to the financial interests or property
of another that is reasonably certain to
result or has resulted from the client's
commission of a crime or fraud in
furtherance of which the client has used the
lawyer's services;

(4) to secure legal advice about the lawyer's
compliance with these Rules;

(5) to establish a claim or defense on behalf
of the lawyer in a controversy between the
lawyer and the client, to establish a defense
to a criminal charge or civil claim against
the lawyer based upon conduct in which
the client was involved, or to respond to
allegations in any proceeding concerning
the lawyer's representation of the client;

(6) to comply with other law or a court
order; or
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(7) to detect and resolve conflicts of interest
arising from the lawyer’s change of
employment or from changes in the
composition or ownership of a firm, but
only if the revealed information would not
compromise the attorney-client privilege or
otherwise prejudice the client.

(c) Alawyer shall make reasonable efforts to
prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to,
information relating to the representation of a
client.

Next Rule
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Rule 4.2:
Communication
with Person
Represented by
Counsel
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Transactions With Persons Other Than
Clients

In representing a client, a lawyer shall not communicate
about the subject of the representation with a person the
lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the consent of the other
lawyer or is authorized to do so by law or a court order.
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ACS’S INTERPRETATION OF THE “NO
CONTACT RULE” IMPEDES THE
REUNIFICATION OF FAMILIES

Nanette Schorr*

INTRODUCTION

The New York Code of Professional Responsibility DR 7-104
prohibits attorneys from speaking with represented parties about the
matter in controversy without the consent of the respective counsel
for each party, or unless authorized by law.! New York State has
adopted this rule, commonly referred to as the “no contact rule.”
The rule states as follows:

A. During the course of the representation of a client a lawyer shall
not:

1. Communicate or cause another to communicate on the subject of
the representation with a party [he or she] knows to be represented
by a lawyer in that matter unless [he or she] has the prior consent of
the la;vyer representing such other party or is authorized by law to
do so.

On August 13, 1999, the New York City Administration for
Children’s Services (“ACS”) issued a protocol to its staff, entitled
“Guidelines for ACS Caseworkers in Communicating with
Attorneys.”™ The protocol directs caseworkers not to speak to

* Nanette Schorr directs the Family Law Unit at Bronx Legal Services, where she has
represented parents in child protective proceedings for fourteen years. She is also an
adjunct instructor at Fordham University School of Law.

** ] wish to thank Fordham Law students Tim Benston, Eric Montroy, Lynn
Singband, and Dave Tull, who prepared an extensive memorandum on this subject
under the supervision of Professor Ann Moynihan in connection with their work in
the Stein Program’s advanced seminar on legal ethics.

1. Various rationales have been advanced for this rule. These include protection
of attorneys from predatory practices by adverse attorneys, and protection of
represented laypeople from overreaching by opposing counsel. Stephen Sinaiko, Ex-
Parte Communication and the Corporate Adversary: A New Approach, 66 N.Y.U. L.
Rev. 1456, 1462 (1991) (discussing various purposes of the “no contact rule”™).

2. There appears to be no New York case law that directly addresses the
question of whether the “no contact rule” applies to communication between parent
attorneys and ACS caseworkers in child protective proceedings.

3. N.Y. Code of Prof’l Responsibility DR 7-104 (1999); N.Y. Comp. Codes R. &
Regs. tit. 22, § 1200.35 (1999).

4. Memorandum from Gerald Harris et al, The City of New York
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attorneys representing parents in child protective matters about any
issue of substance related to the case.’ In relevant part, the procedure
states: “Other than greeting the attorneys for parents and foster
parents (‘Parent Attorneys’), the ACS worker should not discuss the
case with the Parent Attorneys either in person or by telephone.”

While the memorandum forbids communication between ACS
caseworkers and parent attorneys, it permits contact between ACS
caseworkers and law guardians for children.” Specifically, it permits
disclosure by the ACS caseworkers of factual information regarding
“the child’s progress, treatment programs and ACS’ [sic] broad plan
for the child.”® ACS caseworkers are also permitted to refer the law
guardians to the foster care agency worker working with the child so
that they may obtain additional information.” In permitting this
contact, the protocol refers to its intent “to highlight the objective of
coordinated efforts by ACS caseworkers and attorneys as they pursue
the shared goal of effectively representing the Commissioner and
securing the best interests of children.”’

While ACS’s policy makes no specific reference to the “no contact
rule,” it seems reasonable to infer from the policy’s directive to
caseworkers to refer all inquiries made by parent counsel to Division
of Legal Services (“DLS”) attorneys!! that ACS intends to eliminate
all direct communication between caseworkers and attorneys for
parents. This article argues that the “no contact rule” does not apply
to these types of communications and that, in the spirit of its stated
commitment to further the best interests of the families whose mission
it is to serve, ACS should abrogate this policy and open up the lines of
communication between parent attorneys and ACS caseworkers."?

Administration for Children’s Services, to DCP, DFCPS, DLS, DCA, and ACM Staff
(Aug. 13,1999) (on file with the Fordham Law Review).
S. Id. at 3-4.
Id. at 3.
Id. at2.
Id.
. Id. at cover page.

10. Id.

11. Attorneys who represent ACS in child protective proceedings are members of
ACS’s Division of Legal Services.

12. See Recommendations of the Conference on Achieving Justice: Parents and the
Child Welfare System, 70 Fordham L. Rev. 337, 344 (section 3.2.4) (ethics working
group) (indicating that the Code permits such contact without prior consent, and
recommending that, as part of their representational duties, attorneys for parcnts
should speak directly with caseworkers from ACS and voluntary agencies and that
ACS should develop a detailed protocol identifying specific areas parent attorneys
and caseworkers are permitted to discuss).

\0 00 N o
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I. ACS’S PROTOCOL EXCLUDES PARENT ATTORNEYS FROM
CRUCIAL CASE PLANNING

ACS’s self-described mission is to “ensure the safety and well-being
of all the children of New York.”® ACS has set forth, in its new
placement principles, the proposition that “all families deserve to be
involved in their children’s placement in foster care.”™ *Parents must
be fully informed about the reasons for their child’s placement into
care, the conditions for reunification, and the timeframes for meeting
such conditions,” and “[p]arents must be encouraged to actively
participate in family case planning conferences as soon as possible
after placement and at other critical points during the child’s stay in
foster care.”?

These goals cannot be realized without the active interaction
between parents and caseworkers, working together to develop case
plans and implement them in a dynamic fashion.!* Case plans must be
developed within thirty days of the time a child enters foster care and
updated regularly (i.e., at minimum, every six months, but more
frequently, if there is a significant change in circumstances)."”

While parents may bring representatives, including attorneys, to
case planning conferences, and are entitled by statute to be notified of
this right,’® ACS does not permit caseworkers to communicate with
parent attorneys nor does it allow parent attorneys (or any other
counsel) to attend the Seventy-Two Hour Child Safety Conference,
which is the first case conference ACS elects to hold after removal of
a child. Yet, central to the extension of placement and permanency
hearings is the court’s examination of whether the parent has
complied with the service plan.!

IT. PARENT ATTORNEYS SERVE A CRUCIAL ROLE IN REUNITING
FAMILIES

Attorneys for parents play a significant and multi-faceted role in the
process of family reunification. Parents need strong advocates at all

13. ACS Introduction, ar http://www.ci.nyc.ny.us/html/acsthitml/whatwedof
introduction.html (on file with the Fordham Law Review).

14. What We Do: ACS Permanency & Planning Principles, ar
http://www.ci.nyc.ny.us/html/acs/html/whatwedo/pp_place.htm! (on file with the
Fordham Law Review).

15. Id

16. See, e.g., N.Y. Soc. Serv. Law § 409-¢(2) (McKinney 1992) (mandating
preparation of case plans by the social services district in active consultation with the
child’s parent or guardian).

17. Id. § 409-e(1).

18. N.Y. Fam. Ct. Act § 1055(b)(vi)(B) (McKinney Supp. 2001).

19. See id. § 1055(b)(iv)(A).
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stages of a child protective problem—from pre-removal through
termination of parental rights. As was discussed in a recent article
published in the Fordham Urban Law Journal:®

The attorneys who represent parents in child abuse and neglect
proceedings in the New York City Family Court . . . system enter the
lives of parents at critical moments of emotional crisis. These are
parents who are too poor to provide food and clothing for
themselves and their children, or cannot find affordable, adequate
housing for their families, or have been abused themselves, or
cannot overcome an addiction to drugs or alcohol.... These are
parents who desperately need a zealous advocate both in court, to
ensure their voices are heard, and out of court, to ensure they
receive the services they need to get their children back.?!

Assignment of court-appointed counsel in New York City typically
ends after a finding of abuse or neglect and the placement of the child
in foster care.”? However, a parent may be found abusive or neglectful
after the fact-finding hearing, in which case he or she would have to
“comply with a court-ordered ‘service plan’ before [his or] her
children may be returned home.”? A service plan “may include
parenting classes, drug counseling, domestic violence counseling, or
even securing a new home appropriate for [his or ] her family.”* It is
during a period in between court proceedings such as this (e.g., post-
disposition, but before extension of placement) that parent attorneys
could engage in crucial advocacy activities to assist parents in meeting
service plan requirements, adjusting service plans where appropriate,
and moving the plan forward expeditiously.

At least until ACS changes the permanency planning goal to
adoption, there is a presumption that all parties share a goal of family
reunification, though the parties may differ on the mechanism, speed
of attainment, and impediments to achieving that goal. To the extent
that such a goal is shared, parent attorneys should be recognized as
crucial players in the joint endeavor.

20. Sheri Bonstelle & Christine Schlessler, Comment, Adjourning Justice: New
York State’s Failure to Support Assigned Counsel Violates the Rights of Families in
Child Abuse and Neglect Proceedings, 28 Fordham Urb. L.J. 1151 (2001).

21. Id. at 1151-52.

22. Mark Green, Pub. Advocate for the City of N.Y. & C-PLAN: Child Planning
and Advocacy Now, Accountability Project, Inc., Justice Denied: The Crisis in Legal
Representation of Birth Parents in Child Protective Proceedings, at v (May 2000).

23. Bonstelle & Schlessler, supra note 20, at 1189.

24. Id.
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I11. ACS CASEWORKERS SHOULD NOT BE CONSIDERED
REPRESENTED “PARTIES” TO THE ACTION FOR PURPOSES OF THE
“NO CONTACT RULE”

A. Application of the “No Contact Rule” to Government Entities
Involves a Balancing Test

Where two parties are involved in a legal controversy, an attorney
for one of the parties is prohibited by the “no-contact rule” from
contacting the adverse party without the permission of that party’s
attorney.”

In Niesig v. Team 1 the New York State Court of Appeals held
that “corporate employees, whose acts or omissions in the matter
under inquiry are binding on the corporatlon (m effect the
corporation’s ‘alter egos’),”” are represented “parties” for purposes
of applying the “no contact rule.”® The court further held that
employees whose acts or omissions on the matter under inquiry can be
“imputed to the corporation for purposes of its liability,” as well as
those “employees implementing the advice of counsel,” are also
“parties” for purposes of the rule.?

In Frey v. Department of Health and Human Services,” the court
considered the application of the “no contact rule” where the
defendant was a government entity. As in Niesig, the term “party”
was defined as encompassing those employees, “who are the alter
egos of the entity, that is, those individuals who can bind it to a
decision or settle controversies on its behalf.”® Explaining its
decision to bar ex parte contact by plaintiffs’ counsel with high-level
managerial employees who made the employment decision at issue in
the litigation, while permitting informal contact with other employees
who could provide relevant information in the case, the District Court
for the Eastern District of New York indicated its agreement with the
balancing approach adopted earlier by the Second Circuit in N.Y.
State Association for Retarded Children v. Carey.* That balancing

25. N.Y. Code of Prof’l Responsibility DR 7-104(A)(i) (N.Y. State Bar Ass’n
1999).

26. 558 N.E.2d 1030 (N.Y. 1990).

27. Id. at 1035.

28. Id.

29. Id

30. 106 F.R.D. 32 (E.D.N.Y. 1985).

31. Id. at 35.

32. 706 F.2d 956 (2d. Cir 1983); see also Frey, 106 F.R.D. at 36 (denying order to
preclude plaintiffs’ counsel from questioning employees of defendant state school
based on the rationale that the danger of such an interrogation was outweighed by its
potential to aid in arriving at the truth).
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approach involved weighing the competing interests between
“plaintiff’s need for information in the possession of [defendant] and
the protection of the party-defendant from adverse counsel obtaining
uncounselled [sic] disclosures.”*

Applying the balancing test, the Frey court held that permitting a
government entity to block plaintiffs from interviewing potential
witnesses under the “no contact rule,” except through costly discovery
procedures, might frustrate the right of an individual plaintiff with
limited resources to a fair trial.* This, in turn, might have the effect of
deterring other litigants from pursuing their legal remedies.”
Similarly, in McKitty v. Board of Education, Nyack Union Free School
District*® the District Court for the Southern District of New York
held that plaintiff’s counsel may interview government employees
holding “non-managerial and non-controlling positions,” but may not
make ex parte contact with employees who had “the power to bind
the defendants or settle controversies on their behalf.”*

B. The Fact That Particular Types of Communication Between an
ACS Caseworker and a DLS Attorney Are Privileged Does Not Make
ACS Caseworkers Represented “Parties” for All Purposes, Nor Does It
Privilege All Their Communications With DLS Attorneys

In reaching its decision, the court in McKitty considered whether its
holding ran afoul of Upjohn Co. v. United States,”® where the United
States Supreme Court “held that even low and middle level corporate
employees are covered by the attorney-client privilege.”
Determining that its holding was not inconsistent with the decision in
Upjohn, the McKitty court opted to follow the Supreme Court’s
reasoning,” which states:

The [attorney-client] privilege only protects disclosure of
communications; it does not protect disclosure of the underlying
facts by those who communicated with the attorney: “[T]he
protection of the privilege extends only to communications and not

33. Frey,106 F.R.D. at 36.

34. Id

35. Id.

36. No. 86 Civ. 3176, 1987 WL 28791 (S.D.N.Y. Dec. 16, 1987).

37. Id. at *4.

38. Id. at *2-*3,

39. In Upjohn, information was found to have been needed from lower- and mid-
level management to supply a basis for legal advice concerning company compliance
with various regulations. Upjohn Co. v. United States, 449 U.S. 383, 394 (1981). The
Supreme Court found that the employees were sufficiently aware they were being
questioned so that the corporation could obtain legal advice relative to practices
which could be illegal. Id. All employees of the company were made aware of the
legal implications of the questionnaire at issue. Id. Under these circumstances the
Court held that the communications at issue (i.e., responses to the questionnaire)
were protected against compelled disclosure. Id. at 395.

40. McKirty, 1987 WL 28791, at *3.
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to facts. A fact is one thing and a communication concerning that
fact is an entirely different thing. The client cannot be compelled to
answer the question, ‘What did you say or write to the attorney?’
but may not refuse to disclose any relevant fact within his
knowledge merely because he incorporated a statement of such fact
into his communication to his attorney.”*!

Since child protective line caseworkers can neither bind the
agency,” nor bring liability on it if their actions are not taken pursuant
to municipal policy or custom,* it is only on rare occasions they would
be found, under the holding in Niesig,* to be represented “parties”
covered by the “no-contact rule.” Federal courts have consistently
granted child protective caseworkers qualified immunity from liability
for almost all acts® taken in the course of their employment, with the
exception of intentional violations of due process rights.**

Even if communications between ACS caseworkers and DLS
attorneys participating in child protective proceedings were subject to
the attorney-client privilege (though the relationship between them is
not a traditional attorney-client relationship), the underlying facts
upon which those communications are based (e.g., the parent-child
relationship, reunification efforts, etc.) would not fall within the scope

41. Upjohn, 449 U.S. at 395 (emphasis and alteration in original) (quoting
Philadelphia v. Westinghouse Electric, 205 F. Supp. 830, 831 (E.D. Pa. 1962)).

42. To this writer's knowledge, there are no documents in the public domain that
specifically set forth the responsibilities of caseworkers at each level of the ACS
hierarchy with regard to decision-making for individual families. It is public
knowledge, however, that ACS has a comprehensive system of supervision that
consists of a significant number of levels past the line caseworkers. It is also this
writer’s experience that, while caseworker input is solicited by supervisory personnel,
the power to make decisions on crucial issues such as permanency planning goals and
timing of family reunification ultimately remains with supervisors, and line
caseworkers cannot make those decisions independently. Moreover, it is rare that
higher level ACS supervisory personnel appear in Family Court on any particular
matter. If personnel from a higher level were to appear, however, for purposes of
binding the agency, they may be presumed to be represented “parties” on those
occasions, and the prohibitions of the “no contact rule” would therefore apply. See
McKirty, 1987 WL 28791, at *2; Frey v. Department of Health and Human Servs., 106
F.R.D. 32,36 (E.D.N.Y. 1985).

43. Under 42 U.S.C. § 1983 (1994), “for a court to impose liability on a municipal
defendant” such as ACS. it “must identify a municipal policy or custom from which
the alleged injury arose.” See, e.g., Tenenbaum v. Williams, 193 F.3d 581, 597 (2d.
Cir. 1999).

44. Neisig v. Team I, 558 N.E.2d 1030 (1990).

45. See, e.g., Tenenbaum, 193 F.3d at 597 (affording qualified immunity to child
welfare workers against plaintiffs’ procedural due process claims).

46. Cf. Sundbye v. Ogunleye, 3 F. Supp. 2d 254, 261 (E.D.N.Y 1998) (holding that
even intentional torts committed by government actors are not actionable as
substantive due process claims, unless the torts are arbitrary and discriminatory or
shock the conscience). In Sundbye, qualified immunity was not granted to the
caseworker because her alleged coercion of a mother into relinquishing custody of her
daughter in disregard of her due process rights could not be considered objectively
reasonable. Id. at 265-66.
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of privilege, as delineated in Upjohn,” and should, therefore,
constitute areas of legitimate direct discussion® between parent
attorneys and ACS caseworkers.

IV. APPLICATION OF THE “NO CONTACT RULE” TO
COMMUNICATION BETWEEN PARENT ATTORNEYS AND ACS
CASEWORKERS IMPEDES EFFICIENT RESOLUTION OF CHILD

PROTECTIVE CASES AND SLOWS DOWN THE REUNIFICATION OF
FAMILIES

Prohibiting communication between parent attorneys and ACS
caseworkers does not serve the purposes of the “no contact rule,”
since the rule’s purposes® relate to overreaching, not to protection of
a party from revelation of the underlying facts in a case.

The purpose of child protective proceedings is not to find fault with
ACS caseworkers who, in any event, remain mostly immune from the
threat of lawsuits, but to reunite families. Caseworkers have
obligations to facilitate preservation of the family unit by arranging
parental visitation, helping parents obtain appropriate services, and
providing information to parents regarding family preservation and
reunification.

A caseworker’s fulfillment of his or her role requires effective
communication with the parents.® Such communication ought to
involve the parent attorney, who functions as the parent
representative, and therefore, when necessary, acts in the parent’s

47. Upjohn Co. v. United States, 449 U.S. 383 (1981).

48. As the court in McKitty held, Upjohn does not protect the corporate employee
from factual disclosures made by its employees, but inquiry may not be made of the
employee as to what he or she told defendants’ attorney. McKitty v. Board of Educ,,
Nyack Iinion Free Sch. Dist., No. 86 Civ. 3176, 1987 WL 28791, at *3 (S.D.N.Y. Dec.
16, 1987).

49. See Sinaiko, supra note 1, at 1462 (discussing the various purposes of the rule).

50. See N.Y. Soc. Serv. Law § 409-a (McKinney 1992); About ACS Policies, at
http://www.ci.nyc.us/html/acs/html/whatwedo/principles_parent.html (on file with the
Fordham Law Review). Section 409-a(1)(a) requires a social services official to
provide preventive services to a child and his or her family, in accordance with the
family’s service plan. The relevant provision states in pertinent part:

[Ulpon a finding by such official that (i) the child will be placed or continued

in foster care unless such services are provided and that it is reasonable to

believe that by providing such services the child will be able to remain with

or be returned to his [or her] family . ...”
§ 409-a(1)(a). Preventive services include the following, which are all described in
detail in N.Y. Codes R. & Regs. tit. 18, 423.2 (2000): case management; case planning;
casework contacts; daycare services; homeworker services; housekeeper/chore
services; family planning services; home management services; clinical services; parent
aide services; day services to children; parent training; transportation services;
emergency cash or goods; emergency shelter; and housing services (rent subsidies,
including payment or arrears or any other assistance necessary to obtain adequate
housing).

51. About ACS Policies, at http://www.ci.nyc.us/html/acs/html/whatwedo/
principles_parent.html (on file with the Fordham Law Review).
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stead. When the parent attorney contacts a caseworker on his or her
client’s behalf, the purpose of the contact is to resolve issues impeding
the family from being reunited. The attorney might contact the
caseworker to determine the parent’s responsibilities and confirm his
or her clients’ rights and obligations, or to facilitate resolution of
potential impediments to service plan provision or compliance.
Prohibiting direct contact between parent attorneys and ACS
caseworkers not only hinders the reunification process, but does so
needlessly, since the purposes of the “no contact rule” are not served
by its application in this context.

To the extent ACS caseworkers assume the role of service
providers,? they do not fulfill the definition of “alter ego” in an
adversarial relationship, as noted in Frey.® In fact, if communication
between the parent attorney and a caseworker results in an admission
by the caseworker about the government’s failure to satisfy its
obligations, the government may even benefit from such an admission
by focusing on remedying any errors that may have been made by the
caseworker and figuring out how best to provide services to the
family. Indeed, it is the government’s duty (similar to its duty in a
criminal prosecution) to bring out the truth of the situation at hand
and safeguard a just outcome to the proceedings, regardless of which
party prevails>* Allowing the parent attorney to communicate
directly with caseworkers recognizes this obligation of neutrality that
the government owes both sides, distinguishing child protective cases
from standard adversarial civil litigation cases.

An additional reason for allowing direct contact between parent
attorneys and caseworkers arises from the fact that caseworkers in the
child protective system, acting under their supervisor’s directives,
have broad discretion when taking action to achieve what is in the
best interests of the child>*® By expanding the opportunities for
communication between parents and caseworkers, parent attorneys
can play a crucial role in assisting parents to express their needs and,
thereby, help level the power imbalance between the parents and the
caseworkers.

Parents need an advocate not only to represent them in court, but
also to manage the court-ordered directives they have been given and

52. If children are removed from their family, caseworkers must provide
supportive services during the temporary placement, coupled with a plan for how the
family will be reunited. N.Y. Soc. Serv. Law § 409.

53. Frey v. Department of Health and Human Servs., 106 F.R.D. 32, 35 (E.D.N.Y.
1985) (stating that “alter ego” analysis applies only to those corporate officers with
the authority to bind the company).

54. Id. at37.

55. When service plans have been satisfied, ACS decision-makers determine
whether, or if, children should be reunited with their parents. While decisions are
subject to Family Court review pursuant to N.Y. Fam. Ct. Act § 1055 (McKinney
1999) and adjustment, the opinion of social service officials is accorded due deference.



450 FORDHAM LAW REVIEW [Vol. 70

help them navigate through the child protective system. In this
context, attorneys may advocate for fair case plans, assist parents in
complying with court orders, and help manage the overall progress
toward reunification.®® Parents often have difficulty negotiating
conflicting requirements of treatment programs, parent-child visits,
and work obligations, identifying and retaining affordable and
appropriate housing, and integrating themselves into their children’s
educational and treatment programs. Moreover, many parents
involved with the child welfare system are required to participate in
the Work Experience Program (“WEP”) or have jobs that restrict
access to telephones during the work day. Permitting the direct
involvement of parent attorneys in case plan implementation through
communication with caseworkers and attendance at case planning
meetings together with their clients can aid in the speedy resolution of
such matters and facilitate reunification of the parents and their
children.

CONCLUSION

ACS’s policy of prohibiting caseworkers from communicating with
parent attorneys inhibits the reunification of families and, hence, the
full engagement of parents in the planning process. ACS’s openness
to its caseworkers communicating with children’s law guardians
reflects its opinion that direct contact between its caseworkers and
lawyers for opposing parties in the proceedings is not only necessary,
but productive. The prohibitive policy of ACS with respect to parent
attorneys shuts them out of an important avenue of advocacy for
parents and shuts parents out of the opportunities such advocacy
could have otherwise provided to them. Since ACS caseworkers are
not represented “parties” pursuant to the New York Code of
Professional Responsibility DR 7-104, there is no firm legal grounding
for a policy precluding direct communication between parent
attorneys and caseworkers. The policy should be revisited and
revoked.

56. For example, if the parents have been referred to a therapy provider to whom
they cannot relate, or a provider who is ill-suited to meet the requirements of the
service plan, the parent attorney can frame this issue for the caseworker. In addition,
the parent attorney can troubleshoot difficulties between the parents and the foster
parents with the caseworker. The parent attorney can articulate skillfully the
particular impediments the parents face in meeting the service plan requirements and
advocate for much needed assistance. The parent attorney can convey general
objections or concerns about the family service plan.
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Client-Lawyer Relationship

Legal Knowledge and Skill

[1] In determining whether a lawyer employs the
requisite knowledge and skill in a particular matter,
relevant factors include the relative complexity
and specialized nature of the matter, the lawyer's
general experience, the lawyer's training and
experience in the field in question, the preparation
and study the lawyer is able to give the matter and
whether it is feasible to refer the matter to, or
associate or consult with, a lawyer of established
competence in the field in question. In many
instances, the required proficiency is that of a
general practitioner. Expertise in a particular field
of law may be required in some circumstances.
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[2] A lawyer need not necessarily have special
training or prior experience to handle legal
problems of a type with which the lawyer is
unfamiliar. A newly admitted lawyer can be as
competent as a practitioner with long experience.
Some important legal skills, such as the analysis of
precedent, the evaluation of evidence and legal
drafting, are required in all legal problems. Perhaps
the most fundamental legal skill consists of
determining what kind of legal problems a
situation may involve, a skill that necessarily
transcends any particular specialized knowledge. A
lawyer can provide adequate representation in a
wholly novel field through necessary study.
Competent representation can also be provided
through the association of a lawyer of established
competence in the field in question.

[3] In an emergency a lawyer may give advice or
assistance in a matter in which the lawyer does not
have the skill ordinarily required where referral to
or consultation or association with another lawyer
would be impractical. Even in an emergency,
however, assistance should be limited to that
reasonably necessary in the circumstances, for ill-
considered action under emergency conditions
can jeopardize the client's interest.

[4] Alawyer may accept representation where the
requisite level of competence can be achieved by
reasonable preparation. This applies as well to a
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lawyer who is appointed as counsel for an
unrepresented person. See also Rule 6.2.

Thoroughness and
Preparation

[5] Competent handling of a particular matter
includes inquiry into and analysis of the factual
and legal elements of the problem, and use of
methods and procedures meeting the standards of
competent practitioners. It also includes adequate
preparation. The required attention and
preparation are determined in part by what is at
stake; major litigation and complex transactions
ordinarily require more extensive treatment than
matters of lesser complexity and consequence. An
agreement between the lawyer and the client
regarding the scope of the representation may
limit the matters for which the lawyer is
responsible. See Rule 1.2(c).

Retaining or Contracting
With Other Lawyers

[6] Before a lawyer retains or contracts with other
lawyers outside the lawyer’s own firm to provide or
assist in the provision of legal services to a client,
the lawyer should ordinarily obtain informed
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consent from the client and must reasonably
believe that the other lawyers’ services will
contribute to the competent and ethical
representation of the client. See also Rules 1.2
(allocation of authority), 14 (communication with
client), 1.5(e) (fee sharing), 1.6 (confidentiality), and
5.5(a) (unauthorized practice of law). The
reasonableness of the decision to retain or
contract with other lawyers outside the lawyer’s
own firm will depend upon the circumstances,
including the education, experience and
reputation of the nonfirm lawyers; the nature of
the services assigned to the nonfirm lawyers; and
the legal protections, professional conduct rules,
and ethical environments of the jurisdictions in
which the services will be performed, particularly
relating to confidential information.

[7] When lawyers from more than one law firm are
providing legal services to the client on a particular
matter, the lawyers ordinarily should consult with
each other and the client about the scope of their
respective representations and the allocation of
responsibility among them. See Rule 1.2. When
making allocations of responsibility in a matter
pending before a tribunal, lawyers and parties may
have additional obligations that are a matter of law
beyond the scope of these Rules.

Maintaining Competence
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[8] To maintain the requisite knowledge and skill, a
lawyer should keep abreast of changes in the law
and its practice, including the benefits and risks
associated with relevant technology, engage in
continuing study and education and comply with
all continuing legal education requirements to
which the lawyer is subject.
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With estimates that more than 67 million US.
residents speak a language other than English at
home, the American Bar Association has issued a
formal opinion to guide lawyers in situations
when they and their clients do not share a
common language.

https://www.americanbar.org/news/abanews/aba-news-archives/2021/10/model-rule-formal-opinion/ Page 10of 5


https://www.facebook.com/sharer/sharer.php?u=https%3A%2F%2Fwww.americanbar.org%2Fnews%2Fabanews%2Faba-news-archives%2F2021%2F10%2Fmodel-rule-formal-opinion%2F
https://twitter.com/intent/tweet?text=ABA+issues+guidance+focusing+on+client+language+differences&url=https%3A%2F%2Fwww.americanbar.org%2Fnews%2Fabanews%2Faba-news-archives%2F2021%2F10%2Fmodel-rule-formal-opinion%2F
https://www.linkedin.com/shareArticle?title=ABA+issues+guidance+focusing+on+client+language+differences&mini=true&url=https%3A%2F%2Fwww.americanbar.org%2Fnews%2Fabanews%2Faba-news-archives%2F2021%2F10%2Fmodel-rule-formal-opinion%2F
mailto:?subject=ABA%20issues%20guidance%20focusing%20on%20client%20language%20differences%20%7C%20American%20Bar%20Association&body=I%20thought%20you%20might%20like%20this%20post.%0D%0A%0D%0A-----%0D%0A%0D%0AWith%20estimates%20that%20more%20than%2067%20million%20U.S.%20residents%20speak%20a%20language%20other%20than%20English%20at%20home%2C%20the%20American%20Bar%20Association%20has%20issued%20a%20formal%20opinion%20to%20guide%20lawyers%20in%20situations%20when%20they%20and%20their%20clients%20do%20not%20share%20a%20common%20language.%0D%0A%0D%0ACheck%20out%20the%20full%20post%3A%20https://www.americanbar.org/news/abanews/aba-news-archives/2021/10/model-rule-formal-opinion/
javascript:window.print()

ABA issues guidance focusing on client language differences 3/1/25, 8:29 AM

ABA Formal Opinion 500 guides lawyers with
clients who do not share their language or
have a physical condition that might impede
communications.

Formal Opinion 500, released Oct. 6 by the ABA
Standing Committee on Ethics and Professional
Responsibility, also covers when the client has a
physical condition, such as a hearing, speech or
vision disability, that might impede
communications. For either situation, the opinion
explores a lawyer’s duty for communication
under Model Rule 1.4 and competence under
Model Rule 1.1 of the ABA Model Rules of
Professional Conduct.

The opinion outlines steps lawyers should
consider when faced with these types of
communication challenges, including the use of
an impartial, qualified interpreter or translator
capable of explaining legal concepts. It also
makes clear that “it is the lawyer’s affirmative
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responsibility” to ensure the client understands
the lawyer’s communications, and that the lawyer
understands the client’s communications.

“Communication between a lawyer and a client is
both the means by which a client is provided with
the advice and explanations needed to make
informed decisions, and the vehicle through
which the lawyer obtains information required to
address the client’s legal matter appropriately,”
the opinion said.

When the lawyer seeks the services of an
interpreter or translator due to either language
proficiency or noncognitive disability, the lawyer
must “make reasonable efforts” to ensure that
client confidentiality is protected.

“When there are language considerations
affecting the reciprocal exchange of information,
a lawyer must ensure that the client understands
the legal significance of translated or interpreted
communications, and that the lawyer
understands the client's communications,” the
opinion said, including understanding that
potential differences in cultural and social
assumptions might impact the meaning of the
communications.

https://www.americanbar.org/news/abanews/aba-news-archives/2021/10/model-rule-formal-opinion/ Page 3 of 5



ABA issues guidance focusing on client language differences

Through the standing committee, the ABA
periodically issues ethics opinions to guide
lawyers, courts and the public in interpreting and
applying its model ethics rules to specific issues
of legal practice, client-lawyer relationships and
judicial behavior. The formal opinion marks the
500" issued by the ABA since 1924.

Related links:

o ABA Standing Committee on Ethics and
Professional Responsibility

o  ABA Model Rules of Professional
Conduct

o  Recent ABA ethics opinions
o  Center for Immigration Studies:
o 673 million in the United States
spoke a foreign language at
home in 2018”

o  ABA Journal:

o “New ABA ethics opinion
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Rule 1.3 Diligence - Comment 3/4/25, 9:27 PM

Rule 1.3
Diligence -
comment
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Client-Lawyer Relationship

[1] A lawyer should pursue a matter on behalf of a
client despite opposition, obstruction or personal
inconvenience to the lawyer, and take whatever
lawful and ethical measures are required to
vindicate a client's cause or endeavor. A lawyer
must also act with commitment and dedication to
the interests of the client and with zeal in
advocacy upon the client's behalf. A lawyer is not
bound, however, to press for every advantage that
might be realized for a client. For example, a
lawyer may have authority to exercise
professional discretion in determining the means
by which a matter should be pursued. See Rule
1.2. The lawyer's duty to act with reasonable
diligence does not require the use of offensive
tactics or preclude the treating of all persons
involved in the legal process with courtesy and
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respect.

[2] A lawyer's work load must be controlled so
that each matter can be handled competently.

[3] Perhaps no professional shortcoming is more
widely resented than procrastination. A client's
interests often can be adversely affected by the
passage of time or the change of conditions; in
extreme instances, as when a lawyer overlooks a
statute of limitations, the client's legal position
may be destroyed. Even when the client's
interests are not affected in substance, however,
unreasonable delay can cause a client needless
anxiety and undermine confidence in the lawyer’s
trustworthiness. A lawyer's duty to act with
reasonable promptness, however, does not
preclude the lawyer from agreeing to a
reasonable request for a postponement that will
not prejudice the lawyer's client.

[4] Unless the relationship is terminated as
provided in Rule 116, a lawyer should carry
through to conclusion all matters undertaken for
a client. If a lawyer's employment is limited to a
specific matter, the relationship terminates when
the matter has been resolved. If a lawyer has
served a client over a substantial period in a
variety of matters, the client sometimes may
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assume that the lawyer will continue to serve on a
continuing basis unless the lawyer gives notice of
withdrawal. Doubt about whether a client-lawyer
relationship still exists should be clarified by the
lawyer, preferably in writing, so that the client will
not mistakenly suppose the lawyer is looking
after the client's affairs when the lawyer has
ceased to do so. For example, if a lawyer has
handled a judicial or administrative proceeding
that produced a result adverse to the client and
the lawyer and the client have not agreed that the
lawyer will handle the matter on appeal, the
lawyer must consult with the client about the
possibility of appeal before relinquishing
responsibility for the matter. See Rule 14(a)(2).
Whether the lawyer is obligated to prosecute the
appeal for the client depends on the scope of the
representation the lawyer has agreed to provide
to the client. See Rule 1.2.

[5] To prevent neglect of client matters in the
event of a sole practitioner's death or disability,
the duty of diligence may require that each sole
practitioner prepare a plan, in conformity with
applicable rules, that designates another
competent lawyer to review client files, notify
each client of the lawyer's death or disability, and
determine whether there is a need for immediate
protective action. Cf. Rule 28 of the American Bar
Association Model Rules for Lawyer Disciplinary
Enforcement (providing for court appointment of
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a lawyer to inventory files and take other
protective action in absence of a plan providing
for another lawyer to protect the interests of the
clients of a deceased or disabled lawyer).
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Client-Lawyer Relationship

(@) A lawyer shall:

(1) promptly inform the client of any
decision or circumstance with respect to
which the client's informed consent, as
defined in Rule 1.0(e), is required by these
Rules;

(2) reasonably consult with the client about
the means by which the client's objectives
are to be accomplished;

(3) keep the client reasonably informed
about the status of the matter;

(4) promptly comply with reasonable
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requests for information; and

(5) consult with the client about any
relevant limitation on the lawyer's conduct
when the lawyer knows that the client
expects assistance not permitted by the
Rules of Professional Conduct or other law.

(b) A lawyer shall explain a matter to the extent
reasonably necessary to permit the client to make
informed decisions regarding the representation.
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Client-Lawyer Relationship

[1] The normal client-lawyer relationship is based on the
assumption that the client, when properly advised and
assisted, is capable of making decisions about important
matters. When the client is a minor or suffers from a
diminished mental capacity, however, maintaining the
ordinary client-lawyer relationship may not be possible in
all respects. In particular, a severely incapacitated person
may have no power to make legally binding decisions.
Nevertheless, a client with diminished capacity often has
the ability to understand, deliberate upon, and reach
conclusions about matters affecting the client's own well-
being. For example, children as young as five or six years of
age, and certainly those of ten or twelve, are regarded as
having opinions that are entitled to weight in legal
proceedings concerning their custody. So also, it is
recognized that some persons of advanced age can be
quite capable of handling routine financial matters while
needing special legal protection concerning major
transactions.
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[2] The fact that a client suffers a disability does not
diminish the lawyer's obligation to treat the client with
attention and respect. Even if the person has a legal
representative, the lawyer should as far as possible accord
the represented person the status of client, particularly in
maintaining communication.

[3] The client may wish to have family members or other
persons participate in discussions with the lawyer. When
necessary to assist in the representation, the presence of
such persons generally does not affect the applicability of
the attorney-client evidentiary privilege. Nevertheless, the
lawyer must keep the client's interests foremost and, except
for protective action authorized under paragraph (b), must
look to the client, and not family members, to make
decisions on the client's behalf.

[4] If a legal representative has already been appointed for
the client, the lawyer should ordinarily look to the
representative for decisions on behalf of the client. In
matters involving a minor, whether the lawyer should look
to the parents as natural guardians may depend on the type
of proceeding or matter in which the lawyer is representing
the minor. If the lawyer represents the guardian as distinct
from the ward, and is aware that the guardian is acting
adversely to the ward's interest, the lawyer may have an
obligation to prevent or rectify the guardian's misconduct.
See Rule 1.2(d).

Taking Protective Action

[5] If a lawyer reasonably believes that a client is at risk of
substantial physical, financial or other harm unless action is
taken, and that a normal client-lawyer relationship cannot
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be maintained as provided in paragraph (a) because the
client lacks sufficient capacity to communicate or to make
adequately considered decisions in connection with the
representation, then paragraph (b) permits the lawyer to
take protective measures deemed necessary. Such
measures could include: consulting with family members,
using a reconsideration period to permit clarification or
improvement of circumstances, using voluntary surrogate
decisionmaking tools such as durable powers of attorney or
consulting with support groups, professional services,
adult-protective agencies or other individuals or entities
that have the ability to protect the client. In taking any
protective action, the lawyer should be guided by such
factors as the wishes and values of the client to the extent
known, the client's best interests and the goals of intruding
into the client's decisionmaking autonomy to the least
extent feasible, maximizing client capacities and respecting
the client's family and social connections.

[6] In determining the extent of the client's diminished
capacity, the lawyer should consider and balance such
factors as: the client's ability to articulate reasoning leading
to a decision, variability of state of mind and ability to
appreciate consequences of a decision; the substantive
fairness of a decision; and the consistency of a decision
with the known long-term commitments and values of the
client. In appropriate circumstances, the lawyer may seek
guidance from an appropriate diagnostician.

[7] 1If a legal representative has not been appointed, the
lawyer should consider whether appointment of a guardian
ad litem, conservator or guardian is necessary to protect
the client's interests. Thus, if a client with diminished
capacity has substantial property that should be sold for
the client's benefit, effective completion of the transaction
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may require appointment of a legal representative. In
addition, rules of procedure in litigation sometimes provide
that minors or persons with diminished capacity must be
represented by a guardian or next friend if they do not have
a general guardian. In many circumstances, however,
appointment of a legal representative may be more
expensive or traumatic for the client than circumstances in
fact require. Evaluation of such circumstances is a matter
entrusted to the professional judgment of the lawyer. In
considering alternatives, however, the lawyer should be
aware of any law that requires the lawyer to advocate the
least restrictive action on behalf of the client.

Disclosure of the Client's
Condition

[8] Disclosure of the client's diminished capacity could
adversely affect the client's interests. For example, raising
the question of diminished capacity could, in some
circumstances, lead to proceedings for involuntary
commitment. Information relating to the representation is
protected by Rule 1.6. Therefore, unless authorized to do so,
the lawyer may not disclose such information. When taking
protective action pursuant to paragraph (b), the lawyer is
impliedly authorized to make the necessary disclosures,
even when the client directs the lawyer to the contrary.
Nevertheless, given the risks of disclosure, paragraph (c)
limits what the lawyer may disclose in consulting with other
individuals or entities or seeking the appointment of a legal
representative. At the very least, the lawyer should
determine whether it is likely that the person or entity
consulted with will act adversely to the client's interests
before discussing matters related to the client. The lawyer's
position in such cases is an unavoidably difficult one.
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Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial
interest of a person with seriously diminished capacity is
threatened with imminent and irreparable harm, a lawyer
may take legal action on behalf of such a person even
though the person is unable to establish a client-lawyer
relationship or to make or express considered judgments
about the matter, when the person or another acting in
good faith on that person's behalf has consulted with the
lawyer. Even in such an emergency, however, the lawyer
should not act unless the lawyer reasonably believes that
the person has no other lawyer, agent or other
representative available. The lawyer should take legal
action on behalf of the person only to the extent reasonably
necessary to maintain the status quo or otherwise avoid
imminent and irreparable harm. A lawyer who undertakes
to represent a person in such an exigent situation has the
same duties under these Rules as the lawyer would with
respect to a client.

[10] A lawyer who acts on behalf of a person with seriously
diminished capacity in an emergency should keep the
confidences of the person as if dealing with a client,
disclosing them only to the extent necessary to accomplish
the intended protective action. The lawyer should disclose
to any tribunal involved and to any other counsel involved
the nature of his or her relationship with the person. The
lawyer should take steps to regularize the relationship or
implement other protective solutions as soon as possible.
Normally, a lawyer would not seek compensation for such
emergency actions taken.

Back to Rule | Table of Contents | Next Comment
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Preamble: A Lawyer's
Responsibilities

[1] A lawyer, as a member of the legal profession, is a
representative of clients, an officer of the legal system
and a public citizen having special responsibility for
the quality of justice.

[2] As a representative of clients, a lawyer performs
various functions. As advisor, a lawyer provides a client
with an informed understanding of the client's legal
rights and obligations and explains their practical
implications. As advocate, a lawyer zealously asserts
the client's position under the rules of the adversary
system. As negotiator, a lawyer seeks a result
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advantageous to the client but consistent with
requirements of honest dealings with others. As an
evaluator, a lawyer acts by examining a client's legal
affairs and reporting about them to the client or to
others.

[3] In addition to these representational functions, a
lawyer may serve as a third-party neutral, a
nonrepresentational role helping the parties to resolve
a dispute or other matter. Some of these Rules apply
directly to lawyers who are or have served as third-
party neutrals. See, e.g., Rules 1.12 and 24. In addition,
there are Rules that apply to lawyers who are not
active in the practice of law or to practicing lawyers
even when they are acting in a nonprofessional
capacity. For example, a lawyer who commits fraud in
the conduct of a business is subject to discipline for
engaging in conduct involving dishonesty, fraud, deceit
or misrepresentation. See Rule 8 4.

[4] In all professional functions a lawyer should be
competent, prompt and diligent. A lawyer should
maintain communication with a client concerning the
representation. A lawyer should keep in confidence
information relating to representation of a client
except so far as disclosure is required or permitted by
the Rules of Professional Conduct or other law.

[5] A lawyer's conduct should conform to the
requirements of the law, both in professional service to
clients and in the lawyer's business and personal
affairs. A lawyer should use the law's procedures only
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for legitimate purposes and not to harass or intimidate
others. A lawyer should demonstrate respect for the
legal system and for those who serve it, including
judges, other lawyers and public officials. While it is a
lawyer's duty, when necessary, to challenge the
rectitude of official action, it is also a lawyer's duty to
uphold legal process.

[6] As a public citizen, a lawyer should seek
improvement of the law, access to the legal system, the
administration of justice and the quality of service
rendered by the legal profession. As a member of a
learned profession, a lawyer should cultivate
knowledge of the law beyond its use for clients,
employ that knowledge in reform of the law and work
to strengthen legal education. In addition, a lawyer
should further the public's understanding of and
confidence in the rule of law and the justice system
because legal institutions in a constitutional
democracy depend on popular participation and
support to maintain their authority. A lawyer should be
mindful of deficiencies in the administration of justice
and of the fact that the poor, and sometimes persons
who are not poor, cannot afford adequate legal
assistance. Therefore, all lawyers should devote
professional time and resources and use civic
influence to ensure equal access to our system of
justice for all those who because of economic or social
barriers cannot afford or secure adequate legal
counsel. A lawyer should aid the legal profession in
pursuing these objectives and should help the bar
regulate itself in the public interest.
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[7] Many of a lawyer's professional responsibilities are
prescribed in the Rules of Professional Conduct, as
well as substantive and procedural law. However, a
lawyer is also guided by personal conscience and the
approbation of professional peers. A lawyer should
strive to attain the highest level of skill, to improve the
law and the legal profession and to exemplify the legal
profession's ideals of public service.

[8] A lawyer's responsibilities as a representative of
clients, an officer of the legal system and a public
citizen are usually harmonious. Thus, when an
opposing party is well represented, a lawyer can be a
zealous advocate on behalf of a client and at the same
time assume that justice is being done. So also, a
lawyer can be sure that preserving client confidences
ordinarily serves the public interest because people
are more likely to seek legal advice, and thereby heed
their legal obligations, when they know their
communications will be private.

[9] In the nature of law practice, however, conflicting
responsibilities are encountered. Virtually all difficult
ethical problems arise from conflict between a lawyer's
responsibilities to clients, to the legal system and to the
lawyer's own interest in remaining an ethical person
while earning a satisfactory living. The Rules of
Professional Conduct often prescribe terms for
resolving such conflicts. Within the framework of these
Rules, however, many difficult issues of professional
discretion can arise. Such issues must be resolved
through the exercise of sensitive professional and
moral judgment guided by the basic principles

https://www.americanbar.org/groups/professional_responsibility/publi...ssional_conduct/model_rules_of_professional_conduct_preamble_scope/ Page 4 of 10



Model Rules of Professional Conduct: Preamble & Scope 3/4/25, 9:15 PM

underlying the Rules. These principles include the
lawyer's obligation zealously to protect and pursue a
client's legitimate interests, within the bounds of the
law, while maintaining a professional, courteous and
civil attitude toward all persons involved in the legal
system.

[10] The legal profession is largely self-governing.
Although other professions also have been granted
powers of self-government, the legal profession is
unique in this respect because of the close relationship
between the profession and the processes of
government and law enforcement. This connection is
manifested in the fact that ultimate authority over the
legal profession is vested largely in the courts.

[11] To the extent that lawyers meet the obligations of
their professional calling, the occasion for government
regulation is obviated. Self-regulation also helps
maintain the legal profession's independence from
government domination. An independent legal
profession is an important force in preserving
government under law, for abuse of legal authority is
more readily challenged by a profession whose
members are not dependent on government for the
right to practice.

[12] The legal profession's relative autonomy carries
with it special responsibilities of self-government. The
profession has a responsibility to assure that its
regulations are conceived in the public interest and
not in furtherance of parochial or self-interested
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concerns of the bar. Every lawyer is responsible for
observance of the Rules of Professional Conduct. A
lawyer should also aid in securing their observance by
other lawyers. Neglect of these responsibilities
compromises the independence of the profession and
the public interest which it serves.

[13] Lawyers play a vital role in the preservation of
society. The fulfillment of this role requires an
understanding by lawyers of their relationship to our
legal system. The Rules of Professional Conduct, when
properly applied, serve to define that relationship.

Scope

[14] The Rules of Professional Conduct are rules of
reason. They should be interpreted with reference to
the purposes of legal representation and of the law
itself. Some of the Rules are imperatives, cast in the
terms "shall" or "shall not" These define proper
conduct for purposes of professional discipline.
Others, generally cast in the term "may," are permissive
and define areas under the Rules in which the lawyer
has discretion to exercise professional judgment. No
disciplinary action should be taken when the lawyer
chooses not to act or acts within the bounds of such
discretion. Other Rules define the nature of
relationships between the lawyer and others. The
Rules are thus partly obligatory and disciplinary and
partly constitutive and descriptive in that they define a
lawyer's professional role. Many of the Comments use
the term "should." Comments do not add obligations to
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the Rules but provide guidance for practicing in
compliance with the Rules.

[15] The Rules presuppose a larger legal context
shaping the lawyer's role. That context includes court
rules and statutes relating to matters of licensure, laws
defining specific obligations of lawyers and substantive
and procedural law in general. The Comments are
sometimes used to alert lawyers to their
responsibilities under such other law.

[16] Compliance with the Rules, as with all law in an
open society, depends primarily upon understanding
and voluntary compliance, secondarily upon
reinforcement by peer and public opinion and finally,
when necessary, upon enforcement through
disciplinary proceedings. The Rules do not, however,
exhaust the moral and ethical considerations that
should inform a lawyer, for no worthwhile human
activity can be completely defined by legal rules. The
Rules simply provide a framework for the ethical
practice of law.

[17] Furthermore, for purposes of determining the
lawyer's authority and responsibility, principles of
substantive law external to these Rules determine
whether a client-lawyer relationship exists. Most of the
duties flowing from the clientlawyer relationship
attach only after the client has requested the lawyer to
render legal services and the lawyer has agreed to do
so. But there are some duties, such as that of
confidentiality under Rule 16, that attach when the
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lawyer agrees to consider whether a client-lawyer
relationship shall be established. See Rule LIS.
Whether a clientlawyer relationship exists for any
specific purpose can depend on the circumstances
and may be a question of fact.

[18] Under various legal provisions, including
constitutional, statutory and common law, the
responsibilities of government lawyers may include
authority concerning legal matters that ordinarily
reposes in the client in private clientlawyer
relationships. For example, a lawyer for a government
agency may have authority on behalf of the
government to decide upon settlement or whether to
appeal from an adverse judgment. Such authority in
various respects is generally vested in the attorney
general and the state's attorney in state government,
and their federal counterparts, and the same may be
true of other government law officers. Also, lawyers
under the supervision of these officers may be
authorized to represent several government agencies
in intragovernmental legal controversies in
circumstances where a private lawyer could not
represent multiple private clients. These Rules do not
abrogate any such authority.

[19] Failure to comply with an obligation or prohibition
imposed by a Rule is a basis for invoking the
disciplinary process. The Rules presuppose that
disciplinary assessment of a lawyer's conduct will be
made on the basis of the facts and circumstances as
they existed at the time of the conduct in question and
in recognition of the fact that a lawyer often has to act
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upon uncertain or incomplete evidence of the
situation. Moreover, the Rules presuppose that
whether or not discipline should be imposed for a
violation, and the severity of a sanction, depend on all
the circumstances, such as the willfulness and
seriousness of the violation, extenuating factors and
whether there have been previous violations.

[20] Violation of a Rule should not itself give rise to a
cause of action against a lawyer nor should it create
any presumption in such a case that a legal duty has
been breached. In addition, violation of a Rule does
not necessarily warrant any other nondisciplinary
remedy, such as disqualification of a lawyer in pending
litigation. The Rules are designed to provide guidance
to lawyers and to provide a structure for regulating
conduct through disciplinary agencies. They are not
designed to be a basis for civil liability. Furthermore,
the purpose of the Rules can be subverted when they
are invoked by opposing parties as procedural
weapons. The fact that a Rule is a just basis for a
lawyer's self-assessment, or for sanctioning a lawyer
under the administration of a disciplinary authority,
does not imply that an antagonist in a collateral
proceeding or transaction has standing to seek
enforcement of the Rule. Nevertheless, since the Rules
do establish standards of conduct by lawyers, a
lawyer's violation of a Rule may be evidence of breach
of the applicable standard of conduct.

[21] The Comment accompanying each Rule explains
and illustrates the meaning and purpose of the Rule.
The Preamble and this note on Scope provide general
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orientation. The Comments are intended as guides to
interpretation, but the text of each Rule is
authoritative.
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This chapter is presented in advance of publication by the ABA to encourage
review and comment on the author’s thesis so that he can identify any errors
of fact or thought that ought to be corrected.

There is a small but growing movement to remove any reference to zealous
advocacy from ethical codes. Those objecting to this language citing its use by
lawyers in disciplinary proceedings trying to justify unethical conduct. There is
also a movement in academia to convince law students that zealous advocacy
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on behalf of certain businesses and industries is wrong, and that they should
dedicate themselves to the common good and not to the bests interests of their
clients.

I believe that both movements are wrong, that zealous advocacy is an ethic that
lawyers must subscribe to, and that zealous advocacy advances the public
welfare in ways that advocacy solely on behalf of causes does not.

The first part of this chapter discusses what it means to be a zealous advocate;
the second part, what motivates lawyers to practice law the way that they do;
and the third part, why zealous advocacy is an essential component of our
system of justice.

Part I: What Is a Zealous Advocate?

Examples of zealous advocacy are found throughout fiction and real life. In the
movie 12 Angry Men 11 jurors voted to convict a young man of first-degree
murder until Juror #8 convinced them that the evidence proved that the
defendant was innocent. In real life, Clarence Darrow epitomized the zealous
advocate. Darrow is remembered for his defense of John Scopes, who was
prosecuted for teaching the theory of evolution; for saving the lives of Nathan
Leopold and Richard Loeb, who had murdered fourteen-year-old Bobby Frank
in their pursuit of committing the perfect crime; and for his successful defense
of eleven Black men in Detroit who were prosecuted for killing a white
neighbor during a confrontation with a mob after one of the defendants, Henry
Sweet, moved into a white neighborhood.

Many people know that Darrow represented Leopold and Loeb and that he
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saved them from execution. But not everyone knows that Darrow pled these
young men guilty and convinced Judge John Caverly to spare their lives at
sentencing. Fewer still that the sentencing proceedings lasted a month, that the
state put on 80 witnesses, and that Darrow decided not to dispute the state’s
evidence because nothing about the crime was in dispute, only why it
happened.

Darrow’s defense was that Leopold and Loeb murdered Frank because they
suffered from a diseased mind. In making his case to the court, the defense had
to defeat the prosecution’s effort to convince Judge Caverly that the court
should exclude psychiatric testimony because Darrow had not raised an
insanity defense. Darrow went on to present as modern a defense as any found
in a courtroom today, calling to the stand two psychiatrists, an endocrinologist,
and a neurologist.

Darrow is also the archetypal example of zealous advocacy gone too far;
Darrow was prosecuted twice for attempting to bribe two jurors while
defending John and James McNamara, who were accused of bombing the Los
Angeles Times in 1910. Darrow’s first trial ended in a not guilty verdict, the
second in a hung jury—8 to 4 for conviction.

There is substantial evidence today that Darrow was guilty of attempting to
bribe both jurors. In the first trial, Darrow did not quite come out and admit
his guilt but argued that if he had bribed the juror, he would have been
justified. In fact, he argued, he was not being prosecuted because he attempted
to bribe a juror, but because he was “a lover of the poor, a friend of the
oppressed because I have stood by labor for all these years” and because the
true criminals, the ones who had amassed their power through bribery, were
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the business groups arrayed against him.

In the Leopold and Loeb case, Darrow was a zealous advocate, providing his
clients with the most vigorous representation possible: making brilliant tactical
decisions, presenting the best scientific evidence available, and arguing a
defense of mental disease without raising the more difficult and often
unsuccessful defense of insanity.

But in the McNamara prosecution, Darrow acted as a zealot. Rather than risk a
conviction and the certainty of execution, he chose bribery. And when he was
prosecuted for bribery, Darrow presented a political defense—that he was
being prosecuted because he had stood up for the poor, the oppressed, and
labor against a business establishment bent on crushing him.

A federal circuit judge recently told me that our system of justice, civil and
criminal, cannot work, and certainly cannot work well, unless there is a contest
between advocates representing the interests of their clients with zeal. But
what does zeal mean? It’s easy to see that Clarence Darrow provided zealous
advocacy in defending Leopold and Loeb, but not when he defended the
McNamara brothers. Our adversarial system of justice does not tolerate
lawyers who violate rules of professional conduct or break the law. As the
lawsuits to overturn the 2020 election have shown, any lawyer who believes
that their client’s cause justifies filing lawsuits with no basis in fact soon
realizes that there is a price to be paid for abusing the judicial system—a price
that may cost them their freedom, the loss of their reputation, and the privilege
of practicing law.

A federal district judge who was previously a state judge and before that a
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federal prosecutor said to me recently that the level of incivility between civil
lawyers is at times disheartening, whereas dealings between defense attornes
and prosecutors are generally cordial. Conduct that is far more often exhibited
in civil litigation than in criminal, such as maliciously accusing opposing
counsel of misconduct, obstructive behavior during depositions, or willfully
disobeying court orders (the list goes on and on) is not advocacy at all. Such
conduct too is sanctionable, and when uncovered, no one is fooled by the claim
that counsel was justified in their actions by the obligation of zealous advocacy.

Any discussion of what it means to be a zealous advocate should begin with an
acknowledgment that, with the exception of the District of Columbia and
Massachusetts, no jurisdiction expressly requires that a lawyer be a zealous
advocate on behalf of their client.

The ABA Model Rules of Professional Conduct, which has been adopted in
some form by every state uses the words zeal, zealous, or zealous advocacy only
in the preamble and in the comment to Rule 1.3, neither of which impose a
binding obligation on lawyers. Indeed, thirteen states, have had these words
removed from their ethical rules. Florida is considering whether to join them.

In criminal cases, lawyers and law professors have anchored the obligation of
zealous advocacy in the right to counsel guaranteed by the Sixth Amendment
and in the right to due process of law provided for by the Fifth and Fourteenth
Amendments. Although the Supreme Court has opined on what zealous
advocacy means, the Court has set a very low bar for the kind of representation
defense counsel is constitutionally required to provide—a bar far lower than
zealousness.
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The Supreme Court discussed zealous advocacy in McCoy v. Ct. of Appeals of
Wisconsin, observing;:

The attorney must ... provide his or her client precisely the services
that an affluent defendant could obtain from paid counsel....the
attorney must be zealous and must resolve all doubts and ambiguous
legal questions in favor of his or her client.

However, the Court has not held that the Constitution requires that a
defendant receive the assistance of a zealous advocate. The Sixth Amendment
requires only that a defendant receive “effective assistance of counsel.” In
Strickland v. Washington, the Supreme Court held that in order to establish
that a defendant did not receive effective assistance of counsel the defendant
must demonstrate that counsel “made errors so serious that counsel was not
functioning as ‘counsel,”” and that counsel’s lapses rendered the trial so unfair
as to “undermine confidence of the outcome.” What this means is that a lawyer
need only be “reasonably effective,” and that in considering a claim that
defense counsel did not do all that counsel should have on behalf of a
defendant courts, were to “indulge a strong presumption that counsel’s conduct
falls within the wide range of reasonable professional assistance.” To make it
perfectly clear that the measure of professional competence was not to be
defined by ethical provisions which might place a higher burden on counsel,
such as one of zealousness, the Court stated that ABA Standards and the like
are merely “guides.”

There is as big a difference between “effective assistance of counsel” and
“zealous advocacy,” as there is between a not-guilty verdict and life behind
bars. Where a lawyer has failed to live up to their obligations under the very
low standard of “effective assistance” there are consequences: a new trial for
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the defendant, potential sanctions against the lawyer by the bar, and in rare
cases a malpractice suit. Where a lawyer fails to provide the most effective
representation they are capable of, who is not zealous in their representation of
the defendant, the defendant has no remedy—even in instances where they are
actually innocent.

The same situation applies in civil practice as well. There is no requirement
that an attorney provide zealous advocacy in their representation of a client.
But, unlike criminal practice (except in rare cases) civil counsel faces the very
real threat of a malpractice suit if counsel is negligent in their representation.
That provides some impetus for counsel to provide careful if not exactly
zealous representation.

Part II: What Motivates Lawyers to Practice
as They Do?

So why should we even care about being zealous advocates? I will try to provide
an answer to that question before the end of this essay, but first, we need to
address what motivates us to be enthusiastic advocates on behalf of our clients.
Whether or not we are committed to being zealous advocates in the practice of
law, that is not something we think about when we file a lawsuit or make an
opening statement to a jury. When we first meet with a client, and they tell us
their story, and they ask us our advice what to do, or tell us what they want to
do, we may become emotionally involved in the wrong they have suffered. We
may hear how they acted in self-defense, or how they trusted a partner in their
business, or lost a child in an accident. The more time we spend with our client
and their family, and the more evidence we uncover that supports their claims,
the more committed we become to righting the wrong or making them as
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whole as possible.

Or we may have no sympathy for the client at all. We may represent a company
in a commercial dispute and the rightness or wrongness of their cause is
completely irrelevant to us. The only thing that is important is prevailing in the
lawsuit. Here we are motivated in part by the money we will earn for our
efforts. But only in part, because we will be compensated whether we win or
lose (unless it is a contingency case). What causes us to be enthusiastic in our
efforts is pride in our work and if we are litigators, an overwhelming desire to
win and to be regarded by our peers and the public as the best (or most feared)
trial lawyer around. This is equally true for lawyers who are not litigators but
want to be known as the “go to” lawyer for every aspect of practice, from
administrative law to zoning.

We are also motivated by the client’s expectations.

Civil and criminal clients may have different motivations, the former—redress
for alleged harm or insult or defeating liability for the alleged harm or insult;
the latter—the defendant’s freedom, livelihood, and reputation. But lawyers
generally believe that prospective clients are looking for a fighter, that clients
want someone who will be just as angry as they are and will “fight like hell” for
their cause. And their idea of a fighter is someone who will act aggressively on
their behalf. And therein lies the root of the problem when lawyers are faced
with disciplinary action. It is also the root of the problem when acting
aggressively is not in the client’s interests. I believe that much of the bad
behavior we see in our practices is caused by the impetus to satisfy our clien’s
actual or perceived expectations.
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Sometimes the task requires that we act aggressively. I once had to cross-
examine a middle-aged woman who had accused my client, the president of a
medical records review company, of instructing her physician employees what
life expectancy determinations to issue for each policyholder. The witness was
assuredly viewed positively by the jury after the government’s direct was
completed. But she had lied several times in the past, and as I took her through
her lies, I became more confrontational, more accusatory, and by the time I
became cruel, the jury didn’t hold it against me; she had betrayed their initial
trust and they were angry.

On other occasions, when you have an important government witness (often an
expert) whom you believe can provide testimony that will support your
defense, you might treat them with kid gloves. I once cross-examined the
president of the New York Mercantile Exchange about hedging precious
commodities. I was able to lay much of the foundation for my defense through
his testimony. When he got off the stand, he walked up to me, held out his
hand, and said he appreciated how much of a gentleman I had been. I was
flabbergasted. And my client was none too happy by my failure to destroy this
witness in cross (his anger was somewhat assuaged when the jury came back
with a hung verdict).

Part III: Why Zealous Advocacy Is an
Essential Component of our System of
Justice

If there are various motivations driving us to do our best for our clients, why do
we even need to consider whether there is an obligation to be zealous
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advocates, whatever the limitations of such advocacy are in a particular case?

I suggest that zealous advocacy is critical to our identity as members of a
profession engaged in the practice of law, not just people engaged in a
business. Admittedly, this runs counter to both public perception and the
actions of some lawyers who only view their work in terms of the wealth it can
generate. And that perception could become reality if we as individuals do not
commit ourselves to a calling that is greater than just a way to generate
invoices.

Zealous advocacy should have as powerful a hold on the practice of lawyering
as the so-called “Protestant Work Ethic” has had on the exceptionally driven
American work force. It impels us to do the best for our clients even when we
detest them, be they serial killers or corporate polluters. Those are extreme
examples, but in the run of cases, our clients rarely inspire us or pay us so
much that we are more motivated to win their case than we are for a client
paying us much less. And for those who represent persons accused of crimes,
often for much less money than they could make in civil practice. For those like
myself who practice criminal law, the commitment to being zealous advocates
is what keeps us from burning out even though 9o+ percent of our clients are
convicted and go to prison. It is what causes us to forge ahead when the only
thing we can do is convince the judge to impose a lower sentence than that
sought by the prosecutor.

Some believe that eliminating zeal from ethical codes will reduce ethical
violations or lapses. As I have tried to show, it is not zealous advocacy that is
responsible for lawyers engaging in improper conduct. The causes of
misbehavior will not suddenly evaporate with the elimination of language from
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an ethical code. Moreover, when individual lawyers abuse the legal system,
there already are remedies that judges and bar associations can employ to
sanction their misconduct. Indeed, the lines that lawyers must not cross are
clearly identified in all ethical codes. For instance, the Model Rules specify:

The duty of adhering to strict truthfulness and avoiding deception
(Rule 3.3), using the legal forum and process for legitimate means
(Rule 3.1), respecting the forum as an officer of the court (Rule 3.5),
duty not to abet fraud and misconduct (Rule 3.3(a)(2), 3.3(c), and
3.4(b)), duty not to engage in conspiracy or collusive conduct that
benefits the lawyer or the client (Rule 3.3, 3.4, and 3.5), duty not to
assert frivolous claims or defenses (Rule 3.1), duty to expedite
litigation (Rule 3.2), a duty of fairness to opposing counsel and not to
make untruthful statements to third parties (Rule 3.4 and 4.1), a duty
not to use false and misleading evidence and misinformation (Rule
3.4), and to show candor to the tribunal (Rule 3.3(a))

Where lawyers engage in practices that undermine the balance of power
between parties, either through the filing of frivolous pleadings or unnecessary
depositions, or boorish behavior, these provisions provide ample grounds for
discipline by bar associations.

Where these provisions have failed to ensure that counsel acts within the
bounds set by ethical rules, the demands of constitutional rights, or even the
prevailing moral values, courts and legislatures have enacted rules and statutes
to address abuses. For instance, when the practice of withholding exculpatory
information from defense counsel in violation of the Supreme Court’s decision
in Brady v. Maryland, had become widespread among federal prosecutors,
Congress enacted legislation to give the courts greater authority to sanction
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prosecutors who failed to follow the law. When prosecutors were striking jurors
based on race, the Supreme Court stepped in to stop the practice. But that does
not mean prosecutors will suddenly become less zealous in their pursuit of
justice.

Lawyers will occasionally confront hard questions that test their judgment in
determining the best course of action. In 1966, Professor Monroe Freedman
posited three such questions that he believed had to be resolved in favor of the
defendant. They were: (1) is it ethical to discredit a truthful witness; (2) is it
proper to knowingly put a witness on the stand who will commit perjury; and
(3) may a lawyer provide a client with legal advice when the lawyer suspects the
client may use that advice to commit perjury? (His answers so angered Chief
Justice Warren Burger, that Burger sought to have Freedman disbarred.) Fifty
years later, Professor Todd Berger offered three more hard questions:

(1) What is the ethically appropriate response when a victim of a
crime who does not wish to pursue prosecution asks a criminal
defense attorney, “So, what happens if I don’t come to court?”

(2) What should defense counsel say to a judge who directly asks
counsel about incriminating information that is protected by
attorney-client confidentiality when the judge can easily infer that
defense counsel’s refusal to answer such a question is an indication of
the client’s culpability?

(3) Can defense counsel zealously advocate for an individual client if

doing so would potentially anger a prosecutor who is likely to retaliate
by punishing the attorney’s other clients?
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Professor Berger demonstrated that counsel can find the answer to these
questions, or at least meaningful guidance, in the rules of ethics. Zealous
advocacy only comes into play when counsel must make a judgment call. In
that case the Supreme Court’s decision in McCoy tells lawyers that, “the
attorney must be zealous and must resolve all doubts and ambiguous legal
questions in favor of his or her client.”

There are also some in academia who argue that law students should be taught
that the public good comes before the interests of the client. Of course, the
academics who espouse this philosophy believe that what is in the public
interest is not subject to debate. Most of them have spent the greater part of
their careers teaching and little time actually representing clients. A full
discussion of their ideas is beyond the scope of this chapter but I will make a
few observations.

With rare exceptions, such as where a lawyer is appointed by a judge to
represent an indigent defendant, a lawyer is never required to represent any
particular individual or cause. If a law firm or public office orders a lawyer to
represent a client in a matter that the lawyer cannot in good conscience handle,
the lawyer can and should resign. In other words, the ethic of zealous advocacy
suggests that if you cannot be a zealous advocate, don’t be an advocate at all.

For lawyers who believe that they should dedicate themselves to some public
interest, representing parties in litigation they hope will change society gives
them plenty of opportunities to serve the public interest. For example, those
who believe that the administrative state has harmed small businesses and
stifled competition can represent businesses to limit the reach of regulations;
those who believe that school boards have limited the First Amendment rights
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of students by banning books from school libraries can file suit on behalf of the
American Civil Liberties Union. Indeed, it is difficult to conceive of a
mechanism that can bring more issues to the consciousness of the American
public or more vividly illustrate the differences in values expressed by those
issues than litigation instituted by zealous advocates.

This brings us to the final avenue available to lawyers who seek to change the
status quo. Like any citizen, they can lobby for legislation that promotes their
vision of the public good. And they can vote for those who share their vision.

Some of these behaviors are hardwired. Our relationships with others arise in
part from empathy, which can be traced to certain areas of the brain. Knowing
right from wrong is something children learn from their caregivers. Being a
zealous advocate is something we do in part because of who we are but also
because of what we aspire to be. No one will be punished for being diligent but
not zealous, but being zealous advocates is what makes our work a profession
and why our profession is better for it.

When we begin the practice of law, at least those of us who do civil and
criminal litigation, we are determined to obtain the results our clients have
hired us for.

Now, we may be motivated by our desire to become great trial lawyers, or our
desire to become wealthy, or maybe fear of losing our jobs or not making
partner if clients are unhappy with our performance. But singularly or in
combination, these cause us to do the best work we are capable of.

But the vast majority of us do not become great trial lawyers. We become
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competent which is enough for us to be effective. We become well-off but not
wealthy (at least not like our friends from college who became corporate
executives or managed funds) and we don’t make partner at an AmLaw 100 law
firm; instead, we become partners in small or midsize firms or sole
practitioners.

Not everyone, for sure, but many lawyers begin to rely more and more on what
has worked in the past and become less committed to the desire to win.
Criminal defense attorneys who now plead up to 98% of their clients and rarely
go to trial, begin to lose their enthusiasm for their work and come to think of
themselves as cogs in the system. Eventually, these lawyers become less
effective and enthusiastic advocates.

Throughout this evolution, the one thing that stays the same is the client’s
expectation that they are hiring a lawyer who is going to do the best job the
lawyer is capable of. Whether express or implied, lawyers agree to do just that.
Based upon that commitment, counsel is ethically obligated to provide the kind
of representation the client has paid for.

The ethic or culture of zealous advocacy is the commitment we make to
ourselves to counter all the things that happen in life that get in the way of our
obligations to our clients. That is what makes our work a profession and not
just a job.
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Race and Poverty Bias in the Child Welfare System: Strategies for
Child Welfare Practitioners

By Krista Ellis
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This article was adapted from a presentation on Bias in Child Welfare by Krista Ellis, Amelia Watson, and Shrounda Selivanoff at the
ABA Center on Children and the Law’s National Conference on Parent Representation, April 2019 in Tyson's Corner, VA. The views
expressed herein have not been approved by the House of Delegates or the Board of Governors of the American Bar Association,
and accordingly, should not be construed as representing the policy of the American Bar Association.

Note: Bias harms families of color and low socioeconomic status involved in the child welfare system. While other biases must be
addressed, such as those related to religion, sexual orientation, gender identity, and more, this article selectively discusses race and
poverty bias.

o National studies by the U.S. Department of Health and Human Services reported “minority children, and in particular African
American children, are more likely to be in foster care placement than receive in-home services, even when they have the same
problems and characteristics as white children.[1]

o According to January 2017 reports from the state of Washington, “African American children were 2.2 times and Native American
children were 2.9 times more likely to be placed in out-of-home care compared to white children’[2]

These statistics and similar reports from around the country indicate race and poverty-related disparities and disproportionality in
the child welfare system. Race and socioeconomic status often impact decisions in every stage of the child welfare system from
reporting, to foster care placements, to termination of parental rights decisions.

Many factors may explain the evidence of disproportionality and disparity surrounding racial groups and low-income families in the
child welfare system:

o correlation between poverty and maltreatment;

O

visibility or exposure bias;

(¢]

limited access to services;

o

geographic restrictions; and

o

child welfare professionals knowingly or unknowingly letting personal biases impact their actions or decisions.
Understanding Bias

Child welfare professionals must address their own biases when working with families. Many biases develop from the schema in our
brain that lets us quickly analyze people, places, and situations.[3] Schema may be gathered through learned stereotypes and stored
in the recesses of our brains. Our schema operates as the lens through which we interpret and predict the world. Schema often
results in a fixed oversimplification of groups. Because schema assists our brains with processing, it can create preferences for
particular groups, negative or positive.



Biases may come in two forms:

(1) Explicit biases include overt acts of discrimination, racism, and prejudice. Explicit bias is easier to identify. People are typically
aware of the explicit biases they may possess because it is a conscious bias.

(2) Implicit biases can be more difficult to assess because they include unconscious attitudes and beliefs. We are typically unaware
that we have these biases. However, while not as obvious, implicit biases can produce discriminatory behaviors. A common example
used to describe implicit bias is racial profiling by law enforcement — implicit bias may lead police officers to be more suspicious of
male minorities. In the child welfare realm, a study from a Philadelphia hospital suggested African American and Latino toddlers
hospitalized for injuries such as bone fractures “were more than five times more likely to be evaluated for child abuse, and more than
three times more likely to be reported to child protective services, than white children with comparable injuries.’[4]

Everyone has implicit biases. The presence of implicit biases does not necessarily lead to explicitly biased decisions or behaviors;
however, bias may predict subtle discriminatory behaviors.[5] By definition, implicit biases appear without awareness or direction.
Research suggests that one way to reduce or prevent implicit bias in our decision-making process requires recognizing our biases.
Since implicit biases are unconscious, using tools and self-reflection are the means through which we must discover these biases.

Harvard University created the Implicit Association Test (IAT) to help identify implicit biases.[6] The IAT uses a methodology relating
reaction time to words and categories to elicit unconscious opinions. There are IATSs to test biases for race, gender, disability, and
much more. Strategies also focus on identifying and addressing bias in systems that work with children and families[7]

Why Does Bias Matter?

Our implicit biases affect our daily decisions. For many of us, implicit biases may control who we sit beside on the bus or train on our
morning commute or in a room with other people. Biases can impact our work with families in the child welfare system. Bias that
goes unchecked can impact the trajectory of a child welfare case for many families. While implicit bias is not always negative, it can
lead to discriminatory actions.

Addressing Bias

‘Addressing the overrepresentation of children and families of color in our juvenile courts requires careful consideration and reform of
the policies and practices that drive bias and structural racism.”[8]

Child welfare system leaders should actively address concerns about bias.

| Becomeaware of your own biases
2 Raise consciousness

3 Deliberate, reflect, and educate

4 Change perspectives

5 Welcome and embrace diversity among practitioners

Regardless of your role in the child welfare system, whether attorney, judge, social worker, or other professional there are
opportunities to address your own and others’ biases to ensure they do not drive decisions in child welfare cases. Often our biases
lead us to believe all families should be just like our families. We may think, “Well, if that was my child I would not do that” We must
break down this method of evaluating families and focus on safety and what is truly in the best interest of the child. Because this



mode of thinking is not the most natural for our brains to process, we must make conscious decisions after reflecting during each
step of the child welfare proceeding,

Become aware of your own bias.

As mentioned above, a first step to addressing bias is knowing your own biases, whether positive or negative. Being aware of the bias
enables you to flag and remove that bias when making decisions so a fair, individualized assessment can be made. Becoming aware
of bias may require completing tests such as the IAT to identify your biases. Practicing ongoing self-reflection of your beliefs,
presumptions, and opinions can assist with checking on pre-existing and newly formed biases. Our biases typically derive from our
personal experiences. Therefore, by educating ourselves through reading books, listening to podcasts, participating in trainings, and
having productive discussions that disrupt bias, child welfare providers can gain new perspectives that help them understand their
decisions.

Raise consciousness.

Child welfare advocates must raise consciousness of bias in practice. For attorneys, bias can impact representation. Zealously
representing clients may require attorneys to assess their own biases and ensure other professionals’ biases are not driving decisions
or recommendations. Judges should also reduce or eliminate bias in child welfare cases by assessing their biases about families of
color or poor families. Judges should also acknowledge and properly assess cases when biases from other practitioners lead to
improper case determinations.[9] For social workers this may require acknowledging biases during referrals, recommendations, and
home visits.

A major area in which child welfare practitioners may raise consciousness of cultural bias is language barriers between families and
practitioners. Language barriers often further cultural biases for child welfare professionals. Due to the difficulty of communicating,
professionals may act unreasonably due to misunderstandings. Practitioners must advocate for access to tools and resources, such as
language services, interpreters, or colleagues with language and culture fluency to foster meaningful communications with clients.
Never let language barriers inhibit effective representation.

Deliberate, reflect, and educate.

To reduce or eliminate our own biases, we should take time to reflect on reasoning and facts before making decisions. Due to high
caseloads and the need for triaging, child welfare practitioners often make quick, in-the-moment, decisions. These off-the-cuff
decisions are usually biased because individual facts may not be considered.[10] Our brains often fill the gaps with stereotypes or
prior cases we have encountered.

Some tips:

o Write it down — writing typically induces further deliberation and causes you to consider the justification of the decision made.

o Explain your reasoning to another person (e.g., colleague or intern). This alternative may provide an opportunity for deliberation.
Taking the time to reflect, write down your perspective, or discuss resolutions with a colleague can uncover when and how a bias
is impacting decisions.

Change perspectives.

Working directly with clients can foster an “in their shoes” approach. This means imagining you are the client, considering all factors
you may know about the client (race, socioeconomic status, and more), and understanding the client’s perspective. Meet your clients
“where they are” and understand what they want and need. Exercise cultural empathy to understand how clients with varying



backgrounds may differ. Cultural empathy is simply appreciating and considering the differences and similarities of another culture
compared to one's own.

In addition to personal steps we may take to change perspective, we can work together for structural and systematic changes of
perspective. Examples include:

o Supporting Parent Advocates. Parent mentoring programs provide additional support for parents involved in the child welfare
system. Supporting parent mentoring programs encourages parents to have a voice in the child welfare system to say what they
need and how the system can do a better job to serve parents and families.

o Reunification Day Celebrations. These local events celebrate parents who have reunited with their children following child
welfare intervention. They are an opportunity for localities to reflect and celebrate the preferred goal of child welfare
intervention. For state examples of reunification day events, see the ABAs National Reunification Month web page.

o “Blind Removals.” Blind removals require a panel of practitioners to look at a case file with all identifications of race removed
before assessing whether a child should be removed from their home or receive services. In one jurisdiction, implementing blind
removals resulted in fewer children of color being placed in out-of-home care than under previous methods.[11]

Welcome and embrace diversity among practitioners.

Research suggests exposure to varied groups may reduce bias. One mechanism for change may be the “social contact hypothesis.
This hypothesis “suggests that prejudice and stereotypes can be reduced by face-to-face interaction between groups.’[12] This means
meeting and working with individuals from other communities can actually reduce our biases. More specifically, contact with
“positive exemplars” can shape and possibly even reduce how we associate stereotypes to particular groups. A great way to introduce
positive exemplars may be embracing a more diverse staff and/or peer mentors. Other examples of positive exemplars include
reunification heroes, parent allies meeting with legislators, and parent allies employed by the child welfare system.

Conclusion

Addressing implicit bias is an ongoing process that individuals need to commiit to addressing to have a child welfare system that our
families truly deserve, one that does not treat them differently because of their race or income. As child welfare providers, attorneys,
judges, and social workers, it is our job to take steps to combat our own biases affecting our cases and to work together to make
systemic changes that benefit families. Take a step toward addressing bias today whether that means taking an IAT, starting a
conversation in your office, setting up a bias training for peers, educating yourself with books or podcasts, or engaging in a new event
or practice directed at disrupting bias in the child welfare system.

Krista Ellis, JD, graduated from American University’s Washington College of Law. She interned at the ABA Center on Children and
the Law from May 2018 - December 2018 where she focused on legal representation and family reunification.

The author thanks her co-presenters Amelia Watson, managing attorney and Shrounda Selivanoff, social services worker, both with
the Washington State Office of Public Defense’s Parent Representation Program, for their invaluable insights, and review and
refinements to the article.
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[1] Dorothy Roberts. PBS Frontline Essay: Race and Class in the Child Welfare System.
<https:/www.pbs.org/wgbh/pages/frontline/shows/fostercare/caseworker/roberts.html>

[2] Partners for Our Children. “Child Welfare Data at a Glance. <https:/partnersforourchildren.org/data/quickfacts>



[3] We use schemata to provide a frame of reference for new information. Schemata helps our brains predict likely outcomes and
make sense of experiences. Because it plays a role in how we understand certain information, it can often guide or impact our
behaviors. See InThinking.net. Schema Theory: Definitions. (last updated July 2018).
<https://www.thinkib.net/psychology/page/1458/schema-theory>

[4] See Dorothy Roberts. PBS Frontline Essay: Race and Class in the Child Welfare System
<https://www.pbs.org/wgbh/pages/frontline/shows/fostercare/caseworker/roberts.html
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[5]JABA Section of Litigation, Implicit Bias Initiative. <https:/www.americanbar.org/groups/litigation/initiatives/task-force-implicit-
bias/>

[6] Take a test here: https:/implicit.harvard.edu/implicit/takeatest.html.

[7] See ABA Section of Litigation, Committee on Children’s Rights. “Five Ways to Address Implicit Bias Within Our Systems,” October 31,
2018. < https://www.americanbar.org/groups/litigation/committees/childrens-rights/practice/2018/five-ways-to-address-implicit-bias-
within-our-systems/>
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Benchcard#:-:targetText=The%20National%20Council%200f,0f%20justice%20for%20all%20youth.%E2%80%9D>

[9] See, National Council of Juvenile and Family Court Judges. Enhanced Resource Guidelines: Improving Court Practice in Child Abuse
and Neglect Cases, 2016, 15, 21, 41, & 66.
<https://www.ncjfcj.org/sites/default/files/%20NCJIFCJ%20Enhanced%20Resource%20Guidelines%2005-2016.pdf>

[10] See e.g., Goft, Phillip Atiba. Implicit Racial Bias in Public Defender Triage, Yale Law Journal 122, 2013, 2626.

[11] American Bar Association. Hidden Injustice: Toward a Better Defense, November 19, 2017.
<https://www.americanbar.org/news/abanews/aba-news-archives/2016/08/hidden injusticet/>
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RESOLUTION

RESOLVED, That the American Bar Association urges all federal state, local, territorial,
and tribal Bar Associations to educate attorneys and other legal professionals about anti-
Black systemic racism within the child welfare system, stemming from the history of
slavery in the United States and perpetuated by over-surveillance of and under-
investment in Black families in America, which is pervasive, ongoing, and a root cause of
the disproportionate involvement of Black parents and children within the system; and

FURTHER RESOLVED, That the American Bar Association urges federal, state, local,
territorial, and tribal governments and courts, as well as attorneys, judges, legislatures,
governmental agencies, and policymakers to:

(1) Recognize implicit and explicit bias and acknowledge collective responsibility for
challenging laws, policies, and practices that devalue Black families and normalize
systemic racism and family separation;

(2) Ensure all legal decisions, policies, and practices regarding children’s wellbeing
respect the value of Black children and families’ racial, cultural, and ethnic
identities and the connections, needs, and strengths that arise from those
identities; and

(3) Consult, listen to, and be led by Black parents, children, and kin with lived
experience in child welfare to learn how to support constructive steps to end the
legacy of Black family separation under the law.
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l. Introduction

Examining and acknowledging America’s history of anti-Black racism and how it has
impacted families since times of slavery and into the modern-day child welfare field is
necessary. This historical recognition does not suggest that every child removal from the
home is wrong. And it is not designed to support a full repeal of all child welfare laws.
With this call to reflect on and recognize the connection between our collective history of
under-investment in Black families and over-surveilling Black communities, however, the
ABA can contribute to an important national conversation about what child welfare means
for Black children and parents to ensure any system designed to meet family needs is
grounded in understanding those needs directly.

In June 2020, the murder of George Floyd by a police officer spurred national outrage
and a renewed call to action to stand up to systemic racism committed under authority of
law against Black Americans. The ABA called on the legal community to recognize the
special responsibility lawyers have to address these injustices and work to end systemic
racism.” This Resolution follows that call by focusing on the responsibilities legal
professionals have to challenge anti-Black racism in the child welfare system, one of the
most complex and wide-reaching legal systems in our country today.

Racial disparity occurs at every decision point along the child welfare continuum.?

e Black families are overrepresented in reports of suspected maltreatment and
experience child protective services (CPS) investigations at higher rates.® These
reports are so common that more than half of all Black children in America will
experience a child welfare investigation by age 18.4

e Black children are at greater risk than white children of being separated from their
families following an investigation, even when alleged maltreatment is the same.®

' ABA President Martinez decries violence against George Floyd, Black community. Pledges action,
(June 5, 2020), https://www.americanbar.org/news/abanews/aba-news-archives/2020/06/aba-president-
martinez-decries-violence-against-george-floyd--bl/.

2 This inequitable treatment is compounded at the intersection of race and disability. See Loe et al.,
Disproportionate Representation of Children of Color and Parents with Disabilities in the Child Welfare
System: The Intersection of Race/Ethnicity, Immigration Status, and Disability, 42(6) J DEVELOPMENT &
BEHAVIORAL PEDIATRICS 512-514 (Aug. 2021), https://pubmed.ncbi.nim.nih.gov/34232145/.

3 See K.S. Krase, Differences in racially disproportionate reporting of child maltreatment across report
sources. 7 JOURNAL OF PUBLIC CHILD WELFARE 351-369 (2013) https://doi.org/10.1080/15548732.2013.79
876; Hyunil Kim et al., Lifetime Prevalence of Investigating Child Maltreatment Among US Children, 107
AM. J. PUB. HEALTH 274, 274-280 (2017), https://doi.org/10.2105/AJPH.2016.303545.

4 See Kim, et al., supra note 3, at 274-280.

5 See Youngmin Yi et al., Cumulative prevalence of confirmed maltreatment and foster care placements
for US children by race/ethnicity, 2011-2016. 110 AMERICAN JOURNAL OF PUBLIC HEALTH 704709 (2020),
https://www.doi.org/10.2105/AJPH.2019.305554.
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e Once in CPS custody, Black children have longer placements in foster care,
receive fewer services, and are less likely to reunify with families.

e Finally, Black children are 2.4 times more likely than white children in foster care
to experience parental loss through a court-ordered termination of parental rights.”

This Resolution seeks to ground these numbers in an understanding of how we arrived
here. Specifically, this Resolution begins by calling on Bar Associations throughout the
country to educate attorneys and other legal professionals on how the experience of
separating Black children from their parents in the child welfare system is intimately linked
to the history of slavery in our country.® With an understanding of this history, the
Resolution also urges judges, attorneys, legislators, and other legal professionals to
challenge present-day laws that have devalued Black families and resulted in the
separation of Black parents from their children through the child welfare system. Further,
the Resolution urges the legal profession to recognize the inherent strength of Black
families, to value Black cultural and ethnic identity tied to race, and to follow the lead of
Black parents, children, and kin with lived experience in child welfare in taking
constructive steps to end the legacy of family separation and design a public approach to
family support that best meets children and parents’ needs in the future.

In addition to calling on other Bar Associations to provide this education, the ABA also
has a responsibility to recognize its own role contributing to racism in the legal field. For
example, the ABA’s refusal to permit Black attorneys as members until 1943 is a part of
our organizational decision-making and structure that was consistent with other
exclusions toward Black Americans that existed and harmed families for decades.® Within
the child welfare legal field in particular, the ABA has also traditionally supported and
helped design pieces of legislation that have disproportionately affected and caused harm
to Black children, parents, and families.’® Recognizing the discriminatory effect of these
laws requires that the legal profession stand up and do something to change them. Even
if those results arose from well-intended laws, no profession should turn a blind eye once
the consequences are clear. More importantly, the ABA can support and implement a
vision for child welfare emerging from the most important leaders in this space — Black
children, parents, and family members whose lives have been affected by child welfare.

Il. Prior ABA Policy

6 Children’s Bureau Bulletin, Child Welfare Practice to Address Racial Disproportionality and Disparity
(April 2021), https://www.childwelfare.gov/pubpdfs/racial_disproportionality.pdf.

” Christopher Wildeman et al., The Cumulative Prevalence of Termination of Parental Rights for U.S.
Children, 2000-2016; 25(1) CHILD MALTREAT. 32—42 (Feb. 2020).

8 See e.g., New York State Bar Association House of Delegates, Report and Recommendations of
Committee on Families and the Law RESOLUTION ADDRESSING SYSTEMIC RACISM IN THE CHILD WELFARE
SYSTEM OF THE STATE OF NEW YORK, April 2, 2022, https://nysba.org/app/uploads/2022/03/Committee-on-
Families-and-the-Law-April-2022-approved.pdf (the NYSBA passed a resolution with an accompanying
report finding the Child Welfare System “replete with systemic racism” and calling for reform).

® American Bar Association, ABA Timeline, https://www.americanbar.org/about_the_aba/timeline/.

10 See, e.g., Dorothy Roberts, Shattered Bonds: The Color of Child Welfare (2001), (Referencing the
ABA’s project Termination Barriers and active support for provisions in the Adoption and Safe Families
Act that facilitated parental and child termination of family rights).
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In 2008, the ABA passed Resolution 107, which urged Congress to review and collect
data on the disproportionate representation of racial and ethnic minority children in the
child welfare system."" Resolution 107 also called on judges, attorneys, and other legal
professionals to help racial and ethnic minority families access services to prevent child
removal into foster care and provide greater supports for kin caregivers. Finally,
Resolution 107 encouraged legal professionals to seek bias training to improve cultural
competence when working with racial and ethnic minority families. The ABA has passed
several additional policies focused on bias training for all legal professionals, including
judges, lawyers and law students in the ensuing years."?

Resolution 107 was an important starting point in recognizing and researching the issue
of disproportionality for racial and ethnic minorities in the child welfare system. But it did
not address the roots of that disproportionality, including longstanding systemic
oppression perpetrated on Black families since before the nation’s founding. Nor did it
address the intersection of poverty and race that contribute to inequities Black families
have often experienced when resources and public services are unevenly distributed.

This resolution goes beyond Resolution 107’s examination of disproportionality in foster
care to focus on understanding how the history of government surveillance of and
deliberate underinvestment in Black families has led to and continues to impact decisions
to separate Black children from their parents. Additionally, in contrast with Resolution 107,
which focused broadly on “racial and ethnic minorities,” this Resolution focuses solely on
Black families. The history and impact of anti-Black racism in America is unique and must
be honored as such. This does not imply that other areas of child welfare
disproportionality and family separation are not also important areas of focus for the
Association, including those that affect Native American children, LGBTQ children, and
Latino and immigrant children and youth. The ABA has recent policies that focus on rights
for each of those groups.™ Like those resolutions, this resolution focuses on calling for
change in the treatment of one particular group — Black families.

M. Education on the Roots of Anti-Black Systemic Racism in Child Welfare

To understand how child welfare laws, policies, and practices have perpetuated and
normalized anti-Black racism and Black family separation in America, it is important to
look at the context in which those laws developed. This report examines two categories
of legal history: (1) laws that have facilitated surveillance and separation of Black children
and parents; and (2) laws that have facilitated underinvestment in Black families and
incentivized caring for children apart from their parents. Both categories have shaped
current child welfare laws and practices. The Commission on Youth at Risk will be

" ABA RESOLUTION 08A107 (2008).

2 ABA RESOLUTION 21A102 (2021); ABA RESOLUTION 20A117 (2020); ABA RESOLUTION 20A116G (2020);
ABA RESOLUTION 91A10D (1991).

13 See generally, ABA REsoLUTION 21M103A (2021) (Non-citizen Children Policy); ABA RESOLUTION
15A112 (2015), (Conversion Therapy Policy); ABA RESOLUTION 07A104B (2007), (LGBT Youth in Foster
Care Policy); ABA RESOLUTION 18A119 (2018), (Rights of Immigrant Children); ABA RESOLUTION 19A115C
(2019), (Constitutionality of the Indian Child Welfare Act Policy); ABA RESOLUTION 11A103D (2011),
(Protection of Unaccompanied and Undocumented Immigrant Children).
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producing a more complete historical White Paper on these categories as an additional
resource. The history provided below is abbreviated for the Report structure.

A. Laws that Facilitated Surveillance and Separation of Black Children and
Parents

“But the child was torn from the arms of its mother amid the most heart-rending shrieks
from the mother and child on the one hand, and the bitter oaths and cruel lashes from the
tyrants on the other.”'*

For the more than 200 years when slavery was permitted by law in this country, the
dehumanizing and violent act of taking children from their families was intentional and
served enslavers’ economic interests.' For example, the threat of family separation was
used as a tool to keep enslaved mothers, fathers, and children compliant — no threat was
more horrifying than the fear of being sold away from one’s family. As archival recordings
from formerly enslaved people make clear, parents and “[c]hildren, even from a young
age, were well aware that their sale could occur at any moment.”'® Family separation was
also often a form of business development because children born to enslaved mothers
were automatically deemed to be property of the enslaver and as such could be sold.
While some supporters of slavery sought to normalize these breaks in family bonds by
suggesting that Black parents and children did not experience personal emotions and
family attachment in the same way as a white family member would, the majority
recognized the cruelty involved." In fact, the known cruelty of taking children from their
parents became a key focus of abolitionists who highlighted the pain of family separation
to shame the system out of existence.

After the Civil War, Black leaders and their allies fought to secure a constitutional right to
family integrity in recognition of the widespread destruction Black families had

4 DeNeen L. Brown, ‘Barbaric’: America’s cruel history of separating children from their parents, \WASH.
PosT. May 31, 2018, https://www.washingtonpost.com/news/retropolis/wp/2018/05/31/barbaric-americas-
cruel-history-of-separating-children-from-their-parents/ (quote taken from a 1849 narrative, Henry Bibb, a
former enslaved person in an exhibit at the Smithsonian’s Museum of African American History and
Culture, which documents the history of enslaved children being separated from their enslaved parents).
5 Michael A. Robinson, Black Bodies on the Ground: Policing Disparities in the African American
Community—An Analysis of Newsprint From January 1, 2015, Through December 31, 2015, University of
Georgia School of Social Work, (April 7, 2017) https://doi.org/10.1177/0021934717702134; As Frederick
Douglass noted “[i]t is a common custom, in the part of Maryland from which | ran away, to part children
from their mothers at a very early age.” Narrative of the Life of Frederick Douglass.

6 See Vanessa M. Holden, Slavery and America’s Legacy of Family Separation, AAIHS (July 25, 2018)
https://www.aaihs.org/slavery-and-americas-legacy-of-family-separation/;_Brown, supra note 14;_Elizabeth
Ofosuah Johnson, The disturbing history of enslaved mothers forced to breastfeed white babies in the
1600s, FACE2FACE IN AFRICA (Aug. 20, 2018),_https://face2faceafrica.com/article/the-disturbing-history-of-
enslaved-mothers-forced-to-breastfeed-white-babies-in-the-1600s.

7 Thomas R.R. Cobb, a proponent of slavery was quoted in 1858 as proclaiming that the Black family
“suffers little by separation”. See Nicholas Kristof, Trump Wasn't First to Separate Families, but Policy
Was Still Evil, NEw YORK TIMES (June 20, 2018), https://www.nytimes.com/2018/06/20/opinion/trump-
family-separation-executive-order.html.
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experienced during slavery.’® Despite these efforts, family separations between Black
children and parents continued with frequency under the color of new laws. For example,
vagrancy laws criminalized unemployment, and often led to Black family separation when
parents were imprisoned and forced to perform labor through chain gangs or in direct
service to former enslavers on plantations. Another legal basis for separation arose from
“apprenticeship” laws, through which Black children were “hired out” to former enslavers
through an agreement, often certified by a court, where unpaid labor was exchanged for
a promise of “training.”’® In some cases, children were considered orphans when
apprenticed. In others, children were required to enter labor agreements when their
parents had been arrested or found to be destitute. 2 Courts and landowners rationalized
the agreements with rhetoric that it served the “child’s best interests” to be apprenticed
because their families could not support them financially. 2’

Though slavery, vagrancy laws, and forced apprenticeships no longer provide legal
contexts for separating Black children from their parents and other kin, aspects of these
laws influence practices today. For example, poverty and parental arrest continue to serve
as two of the most prominent causes of child removal into foster care.??

B. Laws that Facilitated Underinvestment in Black Families and Incentivized
Caring for Children Apart from Their Parents

America has a long history of excluding Black parents from public support. For example,
during the Depression, when mothers’ pensions were provided to help women care for
children in their own homes after losing a male breadwinner to death, abandonment, or
poor health, restrictions limited these supports to only white children of widows, and
excluded children of Black mothers.? Likewise, in 1935 when the federal government
established Aid to Dependent Children (ADC), Congress permitted state and local
officials to set eligibility criteria and many states took steps to exclude Black parents.?

'8 Brief for Law Professors as Amici Curiae in Support of Plaintiffs’ Opposition to the Motion to Dismiss,
D.J.C.V. v. U.S., Civil Action No. 1:20-CV-05747-PAE (S.D.N.Y. Dec. 22, 2020).

9 See The History of Slave Patrols, Black Codes, and Vagrancy Laws, available at
https://www.facinghistory.org/educator-resources/current-events/policing-legacy-racial-injustice/history-
slave-patrols-black-codes-vagrancy-laws.

20 At the same time, state laws severely limited Black property ownership as well as participation in
certain businesses and skilled trades. See Black Codes, (June 1, 2010), available at
https://www.history.com/topics/black-history/black-codes.

21 Constitutional Rights Foundation, The Southern “Black Codes” of 1865-66, https://www.crf-
usa.org/brown-v-board-50th-anniversary/southern-black-codes.html.

22 National data released by the U.S. Department of Health and Human Services for FY20 indicates
parental incarceration and neglect comprised 70% of all foster care entries that year. See U.S. DEP’T OF
HEALTH & HUM. SERVS., ADMIN. FOR CHILD. & FAMILIES, CHILD. BUREAU, The AFCARS Report: Preliminary
FY 2020 Estimates as of October 04,2021, No.28
https://www.acf.hhs.gov/sites/default/files/documents/cb/afcarsreport28.pdf.

2 Ife Floyd et al., TANF Policies Reflect Racist Legacy of Cash Assistance: Reimagined Program Should
Center Black Mothers, CENTER ON BUDGET AND PoLICY PRIORITIES (Aug. 4, 2021),
https://www.cbpp.org/research/family-income-support/tanf-policies-reflect-racist-legacy-of-cash-
assistance.

2 See, e.g., Taryn Lindhorst & Leslie Leighninger, “Ending Welfare as We Know It” in 1960: Louisiana’s
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i. Unsuitability Provisions

In the second half of the 20t Century, underinvestment in Black families became
especially intertwined with concepts of parental fithess and “unsuitability” that continue
to have implications in the child welfare system today. Specifically, in the 1950s, as
court-ordered public school desegregation processes began throughout the country,
states passed new laws to exclude “unsuitable homes” from public aid eligibility based
on parental fitness determinations. As one state legislator openly acknowledged, these
exclusions were not based on actual fitness determinations, but were instead designed
to push Black families out of the community to limit their children’s school enroliment.?®

The impact was extraordinary. In the span of just a few years, tens of thousands of
children were cut from public aid, almost all of them Black, for being “illegitimate” or
because their parents were “unfit.”?® Laws in Florida and Tennessee went a step further.
These states not only denied public benefits, they also encouraged caseworkers to ask
mothers “unfit” for receiving aid to voluntarily release their children to a relative or risk
referral to juvenile court for “child neglect.”?’

ii. The Flemming Rule — A Faulty Foundation for Child Welfare Law

Following significant domestic and international pressure, the federal government
challenged these state suitability laws in 1961, when Arthur Flemming, the Secretary of
Health, Education and Welfare, issued an administrative ruling prohibiting states from
excluding children from ADC eligibility based on parental “suitability.”?®

"A State plan . . . may not impose an eligibility condition that would deny assistance with
respect to a needy child on the basis that the home conditions in which the child lives
are unsuitable, while the child continues to reside in the home. Assistance will therefore
be continued during the time efforts are being made either to improve the home
conditions or to make arrangements for the child elsewhere.”?®

As a result of the carveout language in the rule, however, although states could no longer
deny aid to children based on parental unsuitability, they could continue to deny public

Suitable Home Law, SOCIAL SERVICE REVIEW, (December 2003) (Congress explicitly excluded “farm
workers and domestic workers” from coverage, two areas of employment for Black women at the time).

25 See LAURA BRIGGS, TAKING CHILDREN: A HISTORY OF AMERICAN TERROR 36 (2021) (quoting a Mississippi
state legislator who declared “when the cutting starts, [Negroes will] head for Chicago”). See also Kelly
Condit-Shrestha, Racialized Borders within the United States: A History of Foster Care, Adoption, and
Child Removal in African American Communities, US HISTORY SCENE,
https://ushistoryscene.com/article/racializedborders (last visited April 26, 2022).

2 BRIGGS, at 39.

271d. at 38.

28 State Letter No. 452, Bureau of Public Assistance, Social Security Administration, Department of
Health, Education, and Welfare; The Federal Role in the Federal System: The Dynamics of Growth ...,
Volumes 1-4, United States. Advisory Commission on Intergovernmental Relations page 48.

2 In 1968, the Supreme Court reaffirmed the message of the Flemming Rule when it held that a parent’s
welfare application could justify taking children from their families. King v. Smith, 392 U.S. 309 (1968).
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support if the child resided elsewhere.?® Using this exception, and building on examples
from Tennessee and Florida, states began removing children from Black parents seeking
public aid and placing them in foster care, another “arrangement,” at rapid rates.
Congress unintentionally incentivized this approach when it adopted the Flemming Rule
into law, and simultaneously made Social Security Act funds available to support children
in foster care away from their families.3' Before then, foster care had not received federal
funding, had been largely used as a temporary support for families seeking voluntary help,
and had excluded many non-white children. After 1961, the racial identity of children in
foster care transformed. Tens of thousands of Black parents lost their children and Black
children lost their parents, kin and communities. The total number of children in foster
care nationally increased by 67% in a year, from 163,000 in 1961 to 272,000 by 1962.%?

Organizations, such as the Child Welfare League of America pushed for judicial
oversight as a safeguard to “ensure that rogue caseworkers would not remove children
from their homes simply to punish poor mothers for applying for [ADC benefits] in the
first place.”? In response, Congress amended the Social Security Act in 1962 to provide
that states are permitted to remove a child from a home that is judicially determined to
be so unsuitable as to "be contrary to the welfare of such child."3* Unfortunately, judicial
oversight did not provide the sought check on the system and often led to higher levels
of public authority approving child removals into foster care.3® Parents and children
lacked counsel to challenge such decisions, and after court review it became even
harder for Black parents and children to reunify. Today, sixty-one years later, the federal
child welfare architecture established in 1961 remains largely unchanged.

IV. Recognize Bias and Acknowledge Collective Responsibility for
Challenging Laws that Devalue Black Families

Although many laws passed since 1961 do not have the same explicitly discriminatory
underpinnings, they cannot be understood in isolation from the centuries of foundation
upon which they were developed. Looking forward, legal professionals have a
responsibility to untangle the child welfare field from this foundation rooted in racism by
challenging laws, policies and practices that have the impact of devaluing Black parent

30 See CATHERINE RYMPH, RAISING GOVERNMENT CHILDREN: A HISTORY OF FOSTER CARE AND THE AMERICAN
WELFARE STATE 168 (2017).

3142 U.S.C. § 604(b) (1961).

32 See C. Lawrence-Webb, African American Children in the Modern Child Welfare System: A Legacy of
the Flemming Rule, 76(1) CHILD WELFARE (Jan-Feb 1997) 9-30 (referred to as the “Browning of child
welfare in America”). See also W. Robert Johnston, Historical statistics on adoption in the United States,
plus statistics on child population and welfare (Aug. 5, 2017)
https://www.johnstonsarchive.net/policy/adoptionstats.html.

33 RYMPH, supra note 29, at 168.

3442 U.S.C. § 608(a)(1); see also 42 U.S.C. § 604(b); S.Rep. No. 1589, 87th Cong., 2d Sess., 14 (1962).
Under the 1962 amendments, Congress also clarified that states can terminate AFDC assistance to a
child living in an unsuitable home if they provide other adequate care and assistance for the child.

35 See generally, Edward V. Sparer, AFDC Eligibility Requirements Unrelated to Need: The Impact of
King v. Smith, 1219 U. PENN L. REV. (1970),
https://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=9425&context=penn_law_review.
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and child bonds. Areas where historical impact should be addressed in future discussions
about legislative change, include:

Linking Foster Care Funding with Aid Eligibility;
Definitions of Abuse and Neglect;

Mandatory Reporting;

Child Removals Based on Parental Incarceration;
Prioritizing Cultural Identity;

Terminations of Parental Rights

Each of these areas of law are complex and require careful consideration when proposing
changes. Each area also requires an understanding of the historical underpinnings,
outcomes produced, and calls for change from Black children, parents, and communities.
With this Resolution, the ABA calls for all consideration of changes in these areas to be
grounded in those core tenets.

i. Linking Foster Care Funding with Aid Eligibility

Federal maintenance payments, which cover partial costs of children’s placement in
foster care, continue to be linked to AFDC eligibility criteria. Building on the Flemming
Rule, maintenance payments support only children who have been “voluntarily” placed in
foster care or for whom a judge has found it is “contrary to welfare” to remain at home
and “efforts” have been made to support the family.®® These problematic thresholds for
removing a child from their family require re-examination in light of the original intentions
surrounding their creation as an alternative to supporting families through public aid.

ii. Definitions of Abuse and Neglect

In 1974, Congress passed the Child Abuse Prevention and Treatment Act (CAPTA) — as
“a campaign against the national problem of child abuse.”” Although CAPTA was non-
discriminatory on its face, its passage, just thirteen years after the unsuitability rules were
prohibited and federal funding became available for child removals, reinforced
discriminatory impact for Black families. For example, several CAPTA provisions revived
themes of saving children from poor families based on expansive definitions of abuse and
neglect that continued to invite subjective assessments about parental fithess much like
the suitability laws.3® In some states, definitions of neglect included basic concepts of
poverty, such as a lack of adequate clothing, housing, or food. These laws did not address
a parent’s ability to afford such things or provide guidance on what “adequate” means.

3642 U.S.C. §672.

37 See Kathy Barbell & Madelyn Freundlich, Foster Care Today, CASEY FAMILY PROGRAMS NATIONAL
CENTER FOR RESOURCE FAMILY SUPPORT (2001),
http://www.hunter.cuny.edu/socwork/nrcfcpp/downloads/policy-issues/foster_care_today.pdf.

38 CAPTA, P.L. 93-247 defined those categories broadly as “any recent act or failure to act on the part of
a parent or caretaker which results in death, serious physical or emotional harm, sexual abuse or
exploitation...or [a]n act or failure to act which presents an imminent risk of serious harm.”
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iii. Mandatory Reporting

As passed in 1974, CAPTA also triggered an expansion of the number of professionals
mandated to report abuse and neglect.?® Again the outcomes have not been even. Black
children are more likely to be reported for suspected maltreatment than white children,
particularly by mandated reporters in the education and medical fields.*® The data
demonstrate a false assumption among reporters that Black children are at a higher risk
of abuse at home than white children.*’ For reports related to neglect, this may also
suggest an ongoing correlation with poverty rates that are addressed through child
removal rather than support to the family. #> Black women are also more likely than white
women to be screened for drug use during pregnancy and to face legal consequences
for prenatal substance exposure, including incarceration and child removal.*3 Under
CAPTA, courts also saw an increase in allegations of “failure to protect” against mothers
who experienced domestic violence.**

iv. Parental Incarceration

In a recurrent theme from the past, parental incarceration also led to increased foster care
entry in the 1970s, 80s and 90s. CAPTA called for active communication between child
welfare caseworkers and local law enforcement authorities conducting criminal
investigations. This call for collaboration coincided with the national launch of the “war on
drugs” in the late 1970s and early 1980s, when rates of incarceration for Black men and
women increased disproportionately despite evidence of no difference in the use or
distribution of drugs when compared with white people in America.*> Rates of female

39 After CAPTA, reports of child maltreatment increased from 60,000 in 1974 to one million in 1980 and 2
million in 1990. Recent estimates indicate that this figure has since doubled to roughly 4.4 million annual
reports. JOHN E. B. MYERS, A SHORT HISTORY OF CHILD PROTECTION IN AMERICA, 456; Child Maltreatment
2019, U.S. DEP'T OF HEALTH & HUM. SERVS., ADMIN. FOR CHILD. & FAMILIES, CHILD. BUREAU (2021), at 7.

40 Alan J. Detlaff & Reiko Boyd, Racial Disproportionality and Disparities in the Child Welfare System: Why
Do They Exist, and What Can Be Done to Address Them?, 692 THE ANNALS OF THE AM. ACAD. 253, 254
(2020) (citing Emily Putnam-Hornstein et al., Racial and Ethnic Disparities: Population-Based Examination
of Risk Factors for Involvement with Child Protective Services, 37 CHILD ABUSE & NEGLECT 33 (2013)).

41 Elizabeth Hlavinka, Racial Disparity Seen in Child Abuse Reporting, MEDPAGE TODAY (2020).

42 See New York State Bar Association House of Delegates, Report and Recommendations of Committee
on Families and the Law, RESOLUTION ADDRESSING SYSTEMIC RACISM IN THE CHILD WELFARE SYSTEM OF
THE STATE OF NEW YORK, at 11 (April 2, 2022), https://nysba.org/app/uploads/2022/03/Committee-on-
Families-and-the-Law-April-2022-approved.pdf (CAPTA'’s inclusion of neglect encapsulates poverty and
has perpetuated surveillance and separation of Black families based on ability to provide basic needs).

43 Kathi L H Harp and Amanda M Bunting, The Racialized Nature of Child Welfare Policies and the Social
Control of Black Bodies, 27 (2) Soc PoLIT. 258-281 (Jun. 2020),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC7372952/

44 See generally, Debra Whitcomb, Children and Domestic Violence: The Prosecutor’s Response, (2004),
https://www.ojp.gov/pdffiles1/nij/199721.pdf; Debra Whitcomb, Prosecutors, Kids, and Domestic Violence
Cases, 248 NATIONAL INSTITUTE OF JUSTICE JOURNAL 2-9 (March 2002). See also Dorothy Roberts, How
the Child Welfare System Polices Black Mothers, 15 BARNARD CENTER FOR RESEARCH ON WOMEN 3,
(2019) https://sfonline.barnard.edu/unraveling-criminalizing-webs-building-police-free-futures/how-the-
child-welfare-system-polices-black-mothers/.

45 See The Sentencing Project: Criminal Justice Facts, https://www.sentencingproject.org/criminal-justice-
facts/ (last visited April 16, 2022) (During the first 15 years of the war on drugs the U.S. prison population
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incarceration in particular tripled during the 1980s, and 80% of all Black women who were
incarcerated during that time had children living with them at the time of their arrest.*®
Although some children were able to live with their fathers or other kin, many were
referred to child welfare and entered foster care when their mothers were arrested. Law
enforcement referrals to child welfare remain a leading cause of foster care entry today,
accounting for nearly 20% of all referrals to child protection services.*

V. Racial Identity

Throughout the early history of federally funded foster care, social workers often
prioritized children’s placements in the communities where they had roots. This could
include family roots, cultural roots, and ethnic or racial identities. In 1994, Congress
changed this landscape in the Multi-Ethnic Placement Act (MEPA), which allows foster
and adoptive parents to retain rights to express a preference for children based on race
while prohibiting racial preferences on behalf of the child or birth parents in finding a foster
care placement for their child. Proponents of the law advocated for it as a “color blind”
approach to child placements that would prioritize timeliness of a child’s placement over
cultural and racial heritage considerations. In juxtaposing those two interests as an
either/or, without reconciling both as important, MEPA diminished the importance of the
Black child’s identity and the families’ rights to family integrity.*8

Overrepresentation of Black children in foster care awaiting adoption remains and
MEPA'’s focus on diminishing the importance of racial and cultural identity in placements
has led to a gap in recognizing the unique identity that Black children have or respecting
their need for community and culture that is connected to their identity.*® This contradicts
well-established best practice standards for adoption.*°

tripled from 200,000 to 600,000). See also Jonathan Rothwell, How the War on Drugs Damages Black
Social Mobility (Sept. 30, 2014) https://www.brookings.edu/blog/social-mobility-memos/2014/09/30/how-
the-war-on-drugs-damages-black-social-mobility/ (Although white people have been statistically found to
be more likely than Black people to sell drugs, and equally likely to consume them, Black people are 3.6
times more likely to be arrested for selling drugs and 2.5 times more likely to be arrested for possession).
46 Roberts, supra note 44.

47 Dana Weiner et al., Chapin Hall Issue Brief: COVID-19 and Child Welfare: Using Data to Understand
Trends in Maltreatment, CHAPIN HALL AT UNIVERSITY OF CHICAGO, https://www.chapinhall.org/wp-
content/uploads/Covid-and-Child-Welfare-brief.pdf.

48 Specifically, the law prohibits states from making placement decisions on the basis of race, color, or
national origin, and mandates the “diligent recruitment” of racially and ethnically diverse pools of
prospective foster and adoptive families.

49 See Lorelei B. Mitchell et al., Child Welfare Reform in the United States: Findings from a Local Agency
Survey, 84 CHILD WELFARE 5, 15 (2005) (only 8% of the 97 agencies included in the 1999-2000 Local
Agency Survey created new recruitment efforts following the passage of MEPA); Evan B. Donaldson
Finding Families for African American Children: The Role of Race & Law in Adoption from Foster Care,
ADOPTION INST. (2008), at 35-36, 40; Child and Family Services Reviews Aggregate Report, Round 3: Fiscal
Years 2015-2018, ADMIN. FOR CHILD. & FAMILIES, CHILD. BUREAU (June 5, 2020), at 46, (reporting that only
seventeen states received a ‘strength’ rating for diligently recruiting diverse foster and adoptive families).
%0 A Stronger Foundation for America’s Families: Transition 2021, CHILD WELFARE LEAGUE OF AM. (Dec.
2020), at 61, https://www.cwla.org/wp-content/uploads/2021/01/Transition-2021-Final.pdf (“All children
deserve to be raised in a family that respects their cultural heritage.”).

10
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In 2022, the ABA adopted Resolution M22613, establishing a presumption of child
presence in all dependency proceedings.%' Hearing from court-involved children informs
legal decisions and practices that respect and value a child’s unique identity, including
their racial, cultural, and ethnic, linguistic, disability, sexual orientation, and gender
identities. Consistent with federal law, efforts should always be made to place children
with kinship relatives as the first placement option. When that is not an option, priority
placements with foster parents who provide a nurturing home where a child’s identity can
be affirmed are critical to supporting children’s well-being.

Vi. Terminations of Parental Rights

Welfare reform in the 1990s further cut assistance to Black families and contributed to
increased use of foster care. By 1999, just a few years after welfare reform, the number
of children in foster care in the United States reached an all-time high at 567,000 — an
increase of more than 570% since 1950. Child welfare professionals who believed many
children were already lingering in foster care for too long, instead of achieving
permanency, raised concerns about the impact of welfare reform early on. Congress
responded by accelerating the timeline for terminating parental rights through the
Adoption and Safe Families Act of 1997 (“ASFA”). Rather than incentivize supports for
families staying together or reunifying, Congress funded adoption incentives only.

Since 1997, the number of parental terminations has exceeded the number of adoptions
annually, resulting in a new legal concept known as the “legal orphan” who lacks legal
birth parents and adoptive parents.®> A majority of these “legal orphans” are Black
children. The number of children who experience a termination of parental rights, many
of whom are not adopted, has exploded nationally. Researchers at the National Institutes
of Health recently found 1 of every 100 children living in the U.S. is likely to experience a
TPR by age 18.53 The rate of TPR is closer to 2 of every 100 Black children.

Many people with lived experience in foster care note that even in situations where they
could not remain with their birth parents, a termination of parental rights carries greater
consequences than the law recognizes. A TPR not only ends the relationship with birth
parents, but often results in cutting connections to other family members, grandparents,
cousins, aunts, uncles, even siblings. The premise that not all families should be kept
together, and the racially disparate outcomes of the law itself reflect an undermining of

51 ABA RESOLUTION 22M613 (2022),
https://www.americanbar.org/content/dam/aba/administrative/child_law/aba-resolution-613.pdf
(Presumption of Youth Presence in Court).

52 ASFA, “Aging Out” and the Growth in Legal Orphans, NAT'L COALITION FOR CHILD PROTECTION REFORM
(Sept. 9, 2020), at 2, available at
https://drive.google.com/file/d/1X3X9a4HELFfKWRNSDolDxuZb6Dm4yUdA/view; See also Information
Memorandum Log No: ACYF-CB-IM-20-09, U.S. DEP'T OF HEALTH & HUM. SERVS., ADMIN. FOR CHILD. &
FAMILIES (Jan. 5, 2021), at 9, http://www.cwla.org/wp-content/uploads/2021/01/ACYF-CB-IM-20-09.pdf (
“[c]hildren who enter care and have their parents’ parental rights terminated more frequently fail to
discharge and stay in care longer than children whose parent’s parental rights are not terminated . . .”).
53 See Wildeman, supra note 7.
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the constitutionally protected right to family integrity for Black families that continues to
reverberate throughout all the communities where TPR has grown so common.

V. Valuing Race, Culture and Identity as Part of Child and Parent Rights to
Family Integrity

Addressing anti-Black systemic racism in the child welfare system, just as slavery
abolitionist and Black leaders called for 150 years ago, also involves renewing our
nation’s commitment to upholding the integrity of Black families. Today family integrity is
a well-established fundamental liberty interest under the Fourteenth Amendment. It
protects the interests of parents in directing the upbringing of their children and
maintaining their families free from unwarranted government intrusion.>* The Supreme
Court has referred to parental rights to family integrity as “perhaps the oldest of the
fundamental liberty interests recognized.” As acknowledged in ABA Resolution
19A118, rights to family integrity also extends to children.”®

The Supreme Court’s framing of the right to family integrity underscores the contours of
the basic rights guaranteed to all families under the Constitution. In Meyer v. Nebraska,
the Court explained that the Fourteenth Amendment protects the right to “establish a
home and bring up children,” upholding the right of parents to control the education of
their children.>” The Court later reaffirmed the “fundamental liberty interest of natural
parents in the care, custody, and management of their child” in Santosky v. Kramer.58
Specifically, the Santosky Court held that “[e]Jven when blood relationships are strained,
parents retain a vital interest in preventing the irretrievable destruction of their family
life.”>® Recent immigration cases in lower courts have expounded on family integrity as

54 Meyer v. Nebraska, 262 U.S. 390, 399 (1923) (“Without doubt, [liberty] denotes not merely freedom from
bodily restraint but also the right of the individual to . . . establish a home and bring up children . . . .”);
Stanley v. lllinois, 405 U.S. 645, 651 (1972) (“The integrity of the family unit has found protection in the Due
Process Clause of the Fourteenth Amendment, the Equal Protection Clause of the Fourteenth Amendment,
and the Ninth Amendment.”); Santosky v. Kramer, 455 U.S. 745, 753 (1982) (reaffirming the “Court’s
historical recognition that freedom of personal choice in matters of family life is a fundamental liberty interest
protected by the Fourteenth Amendment.”); Troxel v. Granville, 530 U.S. 57, 77 (2000) (“We have long
recognized that a parent’s interests in the nurture, upbringing, companionship, care, and custody of children
are generally protected by the Due Process Clause of the Fourteenth Amendment.”).

%5 Troxel 530 U.S. at 77. While the Troxel Court recognized family integrity as a fundamental liberty interest,
it did not clearly articulate the level of scrutiny it applied in rendering its decision. Lower courts have applied
varying levels of scrutiny. For example, the Ninth Circuit has applied both strict scrutiny and rational basis
review in cases asserting a family integrity claim, and the Seventh Circuit has applied the Fourth
Amendment’s “reasonableness test,” in recognition that some heightened level of scrutiny is warranted.

%6 ABA RESOLUTION 19A118 (2019).

57 Meyer, 262 U.S. at 399. See also Pierce v. Soc’y of Sisters of the Holy Names of Jesus and Mary, 268
U.S. 510, 534 (1925) (holding that laws compelling children to attend public school unreasonably interfered
with the liberty interests of parents in directing their children’s education).

8 Santosky, 455 U.S. at 745.

% Id. at 753.
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an independent liberty interest of children, holding that forced separations at the border
“deprived the children of their family integrity.”¢°

Despite our highest Court recognizing this fundamental right, it remains illusory in the face
of laws and policies that perpetuate systemic injustice towards Black families. Whether
by design or from disparate outcomes, child welfare legislation has regularly failed to
uphold the constitutional right to family integrity for Black families. Allowing the status quo
to persist without such a challenge ignores the role of existing laws in the destruction and
devaluation of the Black family within the child welfare system. System impacted people
emphasize that the right to family integrity implicates more than the immediate nuclear
family. Indeed, entire bloodlines have been impacted by this system. For example,
termination of parental rights, cuts a child off from more than just their biological parents.
Frequently, their connection to grandparents, aunts, uncles, cousins, and even siblings is
also terminated. Too often generations of families are negatively impacted by this system.
A former system-impacted youth shared that, now as a parent, she grieves her own
daughter’s loss of great-grandparents, aunts, and uncles.

To address anti-Black systemic racism in child welfare, policymakers must evaluate
where laws run afoul of the right to maintain one’s family and, where necessary, revise or
repeal legislation with a discriminatory impact. This call has been accepted in one state
already — in April 2022, the New York State Bar Association (NYSBA) passed a resolution
with accompanying report recognizing systemic racism resulting from the history of
slavery exists within the state’s child welfare system, impacting Black families disparately,
and acknowledging the collective responsibility of “legislators, policymakers, judges and
attorneys for creating, promulgating, maintaining, implementing and/or enforcing laws,
policies, rulings and practices that have not adequately valued Black families and have
often resulted in their unnecessary investigation and separation of families.” ¢

VI. Following the Lead of Black Parents, Children and Kin

No one understands the impact of the child welfare system better than those who have
lived experience within this system. Accordingly, to confront the legacy of anti-Black
systemic racism in child welfare, we must ground our goals by following the lead of Black
families—children, parents, and kin—directly impacted by this system.2 We cannot
expect to have meaningful changes surrounding the child welfare system without stepping
aside and allowing those closest to the problem—and therefore closest to the solution—
to lead in implementing change. Despite the disparate impact child welfare laws have had
on Black families, Black families with lived expertise historically have not been invited to

80 S.R. by and through J.S.G. v. Sessions, 330 F. Supp. 3d 731 (D. Conn. 2018); See also W.S.R. v.
Sessions, 318 F. Supp. 3d 1116 (N.D. Ill., 2018) (stating that the constitutional interest at issue was the
“child’s right to remain in the custody of his parent”).

5" New York State Bar, supra note 8.

62 See ABA REsOLUTION 20A115 (calling for all legal system reform efforts that affect children and youth to
be led by or conducted in partnership with individuals who had experienced those systems as children
and youth). See also Zoe Livengood, Strategies for Engaging Youth and Families with Lived Experiences,
NATIONAL COUNCIL OF JUVENILE AND FAMILY COURT JUDGES (2020), https://www.ncjfcj.org/wp-
content/uploads/2020/09/NCJFCJ_Strategies_for _Engaging PWLE_Final.pdf
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the table where decisions are being made. Black families with lived experience should be
encouraged and supported in taking a leading role in drafting, creating, and implementing
federal child welfare legislation. This change is necessary for Black families to truly
experience their right to family integrity.5

Black leaders with lived experience as parents, children, and kin around the country have
already established organizations to facilitate this leadership. Organizations such as
Rise,® Movement for Family Power, 6 and Think of Us®® are excellent examples. Each
focus on the concept “nothing about us without us.” Individuals with lived experience have
a wide range of perspectives and include not only parents and children, but also Black
kin, foster parents, and adoptive parents. It is important to acknowledge there are
conflicting perspectives on the continued viability of the child welfare system. Many
people, both those with lived experience and those who work within the system, are
asking, “Should we advocate for reforms or tear the child welfare system down?”
Listening to the voices of those with lived experience will reaffirm that change is needed.
Opinions vary as to what that change looks like, with some advocating for the elimination
of all forms of foster care, and others seeking to make improvements to the system rather
than dismantle it.%”

Judges and attorneys who are obligated to represent, defend, and decide the outcome
for a family, no matter how egalitarian their belief system, bring bias to the courtroom.
Here too, legal professionals must follow the lead of Black leaders in the child welfare
system, to achieve better outcomes for children. Resources on bias correction are
available, but to truly address anti-Black systemic racism, listening to and following the
lead of Black leaders, is essential. An analysis of discrimination and bias in the child
welfare system requires acknowledging the correlation of poverty and child welfare that
is frequently discussed by Black leaders. Diversity of the bench and the legal profession

83 This call for Black family leadership is not new. In 1972, two scholars released a book on racism in
child welfare that concluded by calling explicitly for Black family leadership as the key to addressing
disproportionality. See ANDREW BILLINGSLEY AND JEANNE M. GIOVANNONI, CHILDREN OF THE STORM: BLACK
CHILDREN AND AMERICAN CHILD WELFARE (1972).

84 About Rise, https://lwww.risemagazine.org/about/, (last visited April 26, 2022).

8 Movement for Family Power, https://www.movementforfamilypower.org/ (last visited April 26, 2022).

86 Think of Us, https://www.thinkof-us.org/

87 Compare Center for the Study of Social Policy, What Does it Mean to Abolish the Child Welfare System
as We Know It? (Jun. 29, 2020) available at https://cssp.org/2020/06/what-does-it-mean-to-abolish-the-
child-welfare-system-as-we-know-it/ (Upend the system) vs AJ Ortiz, Abolishing the Child Welfare System
Would Harm Victims of Child Abuse, CHILD USA (Jun 21, 2021) available at
https://childusa.org/abolishing-the-child-welfare-system-would-harm-victims-of-child-abuse/. See also,
Alan Dettlaff et al., What It Means to Abolish Child Welfare as We Know it, IMPRINT NEWS (OCT. 14, 2020)
https://imprintnews.org/race/what-means-abolish-child-welfare/48257; Michael Fitzgerald, Rising Voices
For ‘Family Power’ Seek to Abolish the Child Welfare System, IMPRINT NEWS (JuL. 8, 2020),
https://imprintnews.org/child-welfare-2/family-power-seeks-abolish-cps-child-welfare/45141; Molly
Schwartz, Do We Need to Abolish Child Protective Services? Inside one parent’s five-year battle with the
“family destruction system,” MOTHER JONES (Dec. 10, 2020),
https://www.motherjones.com/politics/2020/12/do-we-need-to-abolish-child-protective-services/; Kendra
Hurley, How the Pandemic Became an Unplanned Experiment in Abolishing the Child Welfare System,
THE NEws REPUBLIC (Aug. 18, 2021), https://newrepublic.com/article/163281/pandemic-became-
unplanned-experiment-abolishing-child-welfare-system.
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is also an important tool in reducing anti-black systemic racism as it helps to incorporate
a variety of approaches and experiences when interpreting and applying the law.58.69

So much of the history of denying real needs stems from public narratives that distinguish
Black families from the parenting ideal embodied in the white, middle-class model
traditionally supported by state and federal law.”® By following the lead of Black families
with lived experience, judges, attorneys, policy makers, and other professionals in the
child welfare system can learn to help change the narrative and view the strengths of the
Black family, community, and support system for what they have always been.

VIl. Conclusion

Like other legal systems, child welfare has a long history of over-surveillance of and
underinvestment in the lives of Black families. This Resolution urges the ABA and the
legal profession to examine that history, acknowledge our role in shaping it, and begin to
untangle it by following the lead of Black children, parents, and kin who have experienced
child welfare and know both the potential for harm and the importance of investing in the
strength of Black families as foundational to our country.

Respectfully submitted,

Ernestine Gray, Chair
Commission on Youth at Risk - August 2022

% Addressing Bias in Delinquency and Child Welfare Systems, NATIONAL COUNCIL OF JUVENILE AND FAMILY
COURT JUDGES, (2018)_https://www.ncjfcj.org/publications/addressing-bias-in-delinquency-and-child-
welfare-systems; ENHANCING JUSTICE: REDUCING BIAS, (Sarah E Redfield, ed., American Bar Association
Judicial Division 2017); JUDGES' JOURNAL: BLUEPRINT FOR DIVERSITY (American Bar Association 2016);
MARY-MARGARET ANDERSON, UNDERSTANDING IMPLICIT BIAS: AN ATTAINABLE GOAL (2015).
https://www.americanbar.org/groups/judicial/publications/judges_journal/2015/fall/lunderstanding_implicit_
bias_an_attainable_goal/

0 Dorothy Roberts, Race and Class in the Child Welfare System, FRONTLINE,
https://www.pbs.org/wgbh/pages/frontline/shows/fostercare/caseworker/roberts.html.
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GENERAL INFORMATION FORM

Submitting Entity: COMMISSION ON YOUTH AT RISK

SECTION OF LITIGATION

COALITION ON RACIAL AND ETHNIC JUSTICE
CRIMINAL JUSTICE SECTION

JUDICIAL DIVISION

SECTION OF CIVIL RIGHTS AND SOCIAL JUSTICE
SOLO, SMALL FIRM AND GENERAL PRACTICE DIVISION
COMMISSION ON DISABILITY RIGHTS

COMMISSION ON DOMESTIC & SEXUAL VIOLENCE
COMMISSION ON LAW AND AGING

Submitted By: Ernestine Gray, Chair, Commission on Youth at Risk

1.

Summary of the Resolution(s).

This resolution calls on Bar Associations throughout the country to educate attorneys
and other legal professionals on how the experience of separating Black children from
their parents in the child welfare system is intimately linked to the history of slavery in
our country as well as subsequent approaches to over-surveillance of and
underinvestment in Black families.”! With an understanding of this history, the
Resolution also urges judges, attorneys, legislators, and other legal professionals to
challenge present-day laws that have devalued Black families and resulted in the
separation of Black parents from their children. Further, the Resolution urges the legal
profession to recognize the inherent strength of Black families, to value Black cultural
and ethnic identity tied to race, and to follow the lead of Black parents, children, and
kin with lived experience in taking constructive steps to end the legacy of family
separation and design a public approach to family support that best meets children
and parents’ needs in the future.

This policy is the natural evolution of the ABA’s larger call for the legal profession to
address issues of racism in our civil and criminal justice systems in America.

Indicate which of the ABA’s Four goals the resolution seeks to advance (1-Serve our
Members: 2-Improve our Profession; 3-Eliminate Bias and Enhance Diversity; 4-
Advance the Rule of Law) and provide an explanation on how it accomplishes this.

This resolution seeks to improve our profession (Goal 2) by encouraging attorneys
and judges to recognize ongoing anti-Black systemic racism in the child welfare

' See e.g., New York State Bar Association House of Delegates, Report and Recommendations of
Committee on Families and the Law RESOLUTION ADDRESSING SYSTEMIC RACISM IN THE CHILD WELFARE
SYSTEM OF THE STATE OF NEW YORK, April 2, 2022, https://nysba.org/app/uploads/2022/03/Committee-on-
Families-and-the-Law-April-2022-approved.pdf (the NYSBA passed a resolution with an accompanying
report finding the Child Welfare System “replete with systemic racism” and calling for reform).
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system and ensure all legal decisions, policies, and practices, regarding child well-
being are not informed by racist goals or assumptions. The resolution also seeks to
eliminate bias (Goal 3) by urging courts, attorneys, judges, legislators, governmental
agencies, and other policy makers to recognize Black children, parents, and kin as
unique individuals with unique racial, cultural, and ethnic identities that have important
strengths and needs that should be valued rather than devalued in the child welfare
system.

. Approval by Submitting Entity.

Commission on Youth at Risk — April 25, 2022

Commission on Disability Rights — May 3, 2022

Commission on Domestic & Sexual Violence — April 28, 2022
Commission on Law and Aging — May 3, 2022

Criminal Justice Section — May 2, 20221

Section of Civil Rights and Social Justice — May 4, 2022
Section of Litigation — May 7, 2022

Solo, Small Firm and General Practice Division — May 17, 2022

. Has this or a similar resolution been submitted to the House or Board previously?

Yes. We submitted a prior version of this resolution on November 16, 2021. We
withdrew the prior version from consideration at Midyear upon learning it would not be
calendared. Since that date, we have made extensive changes based on feedback
from the Drafting Team, Rules and Calendar, and other ABA entities. We have also
cut the length of the accompanying Report as requested. Following those changes,
we attach the revised Resolution and Report with a request that it be calendared at
Annual.

. What existing Association policies are relevant to this Resolution and how would they
be affected by its adoption?

This Resolution builds on the existing policies and standards identified below. Existing
policies examine the disproportionate representation of racial and ethnic minority
children in the child welfare system, addressing bias to improve cultural competence,
engaging youth in legal system reform, preserving a right to family integrity, and
supporting immigrant and other minority groups. This policy focuses solely on Black
families, thus goes beyond existing policies or expands upon them. This Resolution
does not contradict or undermine any existing ABA policies.

See:

e ABA RESOLUTION 08A107 (2008) (Racial and Ethnic Disproportionality in Child
Welfare);

e ABA ResoLUTION 03A101B (2003) (Disparate Treatment by Race and Ethnicity);

e ABA RESOLUTION 21M103A (2021) (Non-citizen Children Policy);
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e ABA RESOLUTION 18A119 (2018) (Rights of Immigrant Children and Standards for
Custody, Placement and Care);

e ABA REsoLuTioN 11A103D (2011) (Protection of Unaccompanied and
Undocumented Immigrant Children);

e ABA REsSoOLUTION 19A115C (2019) (Constitutionality of the Indian Child Welfare
Act);

e ABA RESOLUTION 22M613 (2022) (Presumption of Youth Presence in Court);

e ABA REsoLuTION 20A115 (2020) (Engagement in Youth Legal System Reform);

e ABA RESOLUTION 19A118 (2019) ( Family Integrity and Family Unity);

e ABARESOLUTION 07A104B (2007) (LGBT Youth in Foster Care Policy);

e ABA REsoLUTION 15A112 (2015), (Conversion Therapy Policy);

e ABA REsoLUTION 21A102 (2021) (Bias Training for Legal Professionals);

e ABA RESOLUTION 20A117 (2020) (Guidelines on Remote Technology in
Proceedings);

e ABA RESOLUTION 20A116G (2020) (Training on Implicit Bias);

e ABA REsoLUTION 91A10D (1991) (Examining Bias in Federal Judicial System).

6. If this is a late report, what urgency exists which requires action at this meeting of the
House? N/A

7. Status of Leqislation. (If applicable) N/A

8. Brief explanation reqgarding plans for implementation of the policy, if adopted by the
House of Delegates.

If adopted, this ABA Resolution with Report will be shared with federal, state, local,
territorial, and tribal Bar Associations and courts, as well as attorneys, judges,
legislators, governmental agencies, and policymakers with connection to or involved
in the child welfare system to support and engage in eliminating anti-Black systemic
racism that continues to impact Black families who come into contact with the system.
We will encourage courts and judges to use this policy when helping to create relevant
court rules, policies and procedures.

9. Cost to the Association. (Both direct and indirect costs)

Adoption of this proposed resolution would result in only minor indirect costs
associated with Commission staff time devoted to the policy subject matter as part of
the staff members’ overall substantive responsibilities.

10.Disclosure of Interest. (If applicable) None

11.Referrals. By copy of this form, the Report with Recommendation will be referred to
the following entities:
e Center for Human Rights
e Coalition on Racial and Ethnic Justice
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Commission on Disability Rights

Commission on Domestic and Sexual Violence
Commission on Hispanic Legal Rights and Responsibilities
Commission on Homelessness and Poverty
Commission on Immigration

Commission on Race and Ethnicity in the Profession
Commission on Sexual Orientation and Gender |dentity
Commission on Women in the Profession

Council for Diversity in the Educational Pipeline
Criminal Justice Section

Division for Legal Services

Family Law Section

Health Law Section

Judicial Division

Litigation Section

Section of Civil Rights and Social Justice

Section of Science and Technology

Solo, Small Firm and General Practice Division

Special Committee on Hispanic Legal Rights and Responsibilities
Standing Committee on Legal Aid and Indigent Defense
Standing Committee on Gun Violence

Young Lawyers Division

12.Name and Contact Information (Prior to the Meeting. Please include name, telephone
number and e-mail address). Be aware that this information will be available to
anyone who views the House of Delegates agenda online.)

Prudence Beidler Carr

Director, Center on Children and the Law and Commission on Youth at Risk
1050 Connecticut Avenue, Suite 400

Washington, DC 20036

202-662-1740

Prudence.BeidlerCarr@americanbar.org

Nadia Seeratan,

Deputy Director, Center on Children and the Law
1050 Connecticut Avenue, Suite 400
Washington, DC 20036

202-662-1759

Nadia.Seeratan@americanbar.org

13.Name and Contact Information. (Who will present the Resolution with Report to the
House?) Please include best contact information to use when on-site at the meeting.
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Be aware that this information will be available to anyone who views the House of
Delegates agenda online.

Ernestine Gray

Chair, Commission on Youth at Risk
1050 Connecticut Ave., Suite 400
Washington DC 20036
504-957-1963
egsteward1@gmail.com
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EXECUTIVE SUMMARY

1. Summary of the Resolution.

This Resolution calls on Bar Associations throughout the country to educate attorneys
and other legal professionals on how the experience of separating Black children from
their parents in the child welfare system is intimately linked to the history of slavery in our
country as well as subsequent approaches to over-surveillance of and underinvestment
in Black families.”? With an understanding of this history, the Resolution also urges
judges, attorneys, legislators, and other legal professionals to challenge present-day laws
that have devalued Black families and resulted in the separation of Black parents from
their children. Further, the Resolution urges the legal profession to recognize the inherent
strength of Black families, to value Black cultural and ethnic identity tied to race, and to
follow the lead of Black parents, children, and kin with lived experience in taking
constructive steps to end the legacy of family separation and design a public approach to
family support that best meets children and parents’ needs in the future. This policy is the
natural evolution of the ABA’s larger call for the legal profession to address issues of
racism in our civil and criminal justice systems in America.

2. Summary of the issue that the resolution addresses.

As described above this Resolution builds on existing ABA law policies that examine
disproportionality in the child welfare system, with a directed focus on recognizing how
anti-Black systemic racism has resulted in the disparate treatment and involvement of
Black parents, children, and kin in the system. More specifically, the Resolution calls for
recognition that the history of governmental control, surveillance, under-investment, and
interference in the lives of Black families since times of slavery, has led to and continues
to impact decisions to separate Black children from their families as well as decisions
about what happens once a child has been removed. Without that greater context it is
impossible to avoid reinforcing the same structures. Instead of focusing broadly on “racial
and ethnic minorities,” this Resolution focuses solely on Black families. The history and
impact of anti-Black racism in America is unique and must be honored as such.
Additionally, the Resolution articulates specific guidance for Bar Associations, courts,
attorneys, judges, legislators, governmental agencies, and policy makers to consult, listen
to, and be led by Black parents, children, and kin with lived experience to end the legacy
of Black family separation that has been embedded in the child welfare system.

3. Please explain how the proposed policy position will address the issue.

2 See e.g., New York State Bar Association House of Delegates, Report and Recommendations of
Committee on Families and the Law RESOLUTION ADDRESSING SYSTEMIC RACISM IN THE CHILD WELFARE
SYSTEM OF THE STATE OF NEW YORK, April 2, 2022, https://nysba.org/app/uploads/2022/03/Committee-on-
Families-and-the-Law-April-2022-approved.pdf (the NYSBA passed a resolution with an accompanying
report finding the Child Welfare System “replete with systemic racism” and calling for reform).
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This Resolution identifies actions needed to acknowledge and take constructive steps to
correct for anti-Black systemic racism. By recognizing how specific laws and policies have
devalued Black families and normalized systemic racism, we can begin to actively re-evaluate
and assess laws that have been informed by racist goals or assumptions, undermining Black
family integrity. We can also learn from Black people with lived experience to support
constructive steps to end Black family separation, which implicates the constitutional rights of
parents and children to family integrity.

4. Summary of any minority views or opposition internal and/or external to
the ABA which have been identified.

None have been identified.
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Determining the Best Interests
of the Child

To access the statutes for a specific State or Territory, visit the State Statutes Search.

Courts make various decisions affecting
children, including placement and custody
determinations, safety and permanency
planning, and proceedings for the termination
of parental rights. Whenever a court makes
such a determination, judges must weigh
whether the decision will be in the "best
interests" of the child.

A review of State laws indicates that all

States, the District of Columbia, American
Samoa, Guam, the Northern Mariana Islands,
Puerto Rico, and the U.S. Virgin Islands have
statutes describing the factors that must be
considered to ensure that decisions regarding
a child's custody or placement serve that
child's best interests.
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DEFINING "BEST INTERESTS OF
THE CHILD"

Most States have no standard definition

of "best interests of the child." The only
exceptions are Montana and Puerto Rico. In
Montana, "best interests of the child" means
the child's physical, mental, and psychological
conditions and needs and any other factor the
court considers to be relevant to the child. In
Puerto Rico, the term "best interests of the
child" is defined as the balance of different
factors that may affect the safety; health;
physical, mental, emotional, educational, and
social well-being; or any other factor aimed
at achieving the optimum development of the
minor.

In other States, the term "best interests of the
child" does not have a specific definition but
is generally understood as a legal concept. It
is used in laws and policies as a standard for
making decisions regarding the placement and
care of a child. A child's best interests guide
the deliberation that courts undertake when
deciding what type of services, actions, and
orders will best serve the needs of a child as
well as who is best suited to care for the child.
"Best interests" determinations are generally
made by considering many factors related

to the child's circumstances and the parent
or caregiver's circumstances and capacity to

parent, with the child's ultimate safety and
well-being as the paramount concern.

GUIDING PRINCIPLES OF BEST
INTERESTS DETERMINATIONS

State statutes frequently reference
overarching goals, purposes, and objectives
that shape the analysis in making best
interests determinations. The following are
among the most frequently stated guiding
principles:

= The importance of family integrity and
preference for avoiding removal of the
child from their home (in approximately’
32 States, American Samoa, Guam, Puerto
Rico, and the Virgin Islands)?

= The health, safety, and/or protection of the
child (in 31 States and the Northern Mariana
Islands)?

= Preserving and strengthening the child's
ties to their family (in 20 States and
American Samoa)*

= The importance of timely permanency
decisions (in 22 States and the Virgin Islands)®

= The assurance that a child removed from
their home will be placed in the least
restrictive setting possible that will meet
the child's needs (in 14 States and the Virgin
Islands)®

! The word "approximately" is used to stress the fact that States frequently amend their laws and applies to all data in this
publication. The information in this publication is current only through September 2023.

2 Alabama, Alaska, Arkansas, California, Colorado, Georgia, Hawaii, Idaho, Illinois, Indiana, Kansas, Kentucky, Maine,
Massachusetts, Mississippi, Missouri, Montana, Nebraska, New Jersey, New Hampshire, New Mexico, New York, North
Carolina, North Dakota, Oklahoma, Pennsylvania, Rhode Island, South Carolina, Utah, Washington, Wisconsin, and Wyoming
3 Alaska, Arizona, Arkansas, Colorado, Georgia, Hawaii, Idaho, Illinois, Kansas, Kentucky, Louisiana, Maine, Massachusetts,
Mississippi, Montana, Nebraska, New Hampshire, New Jersey, New Mexico, New York, North Carolina, Oklahoma,
Pennsylvania, Rhode Island, South Carolina, Utah, Vermont, Washington, West Virginia, Wisconsin, and Wyoming

4 Alabama, Alaska, Arkansas, California, Colorado, Georgia, Idaho, Louisiana, Mississippi, Montana, Nevada, New Hampshire,
New Jersey, New Mexico, Oklahoma, Pennsylvania, Utah, Vermont, West Virginia, and Wyoming

5 Alabama, Alaska, Arkansas, California, Hawaii, Idaho, Illinois, lowa, Kansas, Louisiana, Maine, Nebraska, New Jersey, New
Mexico, New York, North Carolina, Oklahoma, South Carolina, Texas, Vermont, Washington, and Wyoming

6 Alabama, California, Georgia, Illinois, Indiana, Iowa, Louisiana, Missouri, Nebraska, Oklahoma, South Carolina, South Dakota,

Utah, and West Virginia

Children’s Bureau/ACYF/ACF/HHS | 800.394.3366 | Email: jnfo@childwelfare.goy | |https://www.childwelfare.go




= The provision of services, treatment,
and guidance that will assist the child in
developing into a self-sufficient adult (in 18
States, American Samoa, and Guam)’

In New Mexico, agencies are required to
provide children with services that are
sensitive to their cultural needs and work to
reduce the overrepresentation of minority
children and families in the juvenile justice,
family services, and abuse and neglect
systems through early intervention, linkages
to community support services, and the
elimination of discrimination.

BEST INTERESTS FACTORS

Approximately 31 States and the District

of Columbia list in their statutes specific
factors for courts to consider in making
determinations regarding the best interests of
the child.® While the factors vary considerably
from State to State, some factors commonly
required include the following:

= The emotional ties and relationships
between the child and their parents, siblings,
family, household members, or other
caregivers (in 22 States and the District of
Columbia)®

= The capacity of the parents to provide a
safe home and adequate food, clothing, and
medical care (in 12 States and Guam)®

= The mental and physical health needs of
the child (in 15 States and the District of
Columbia)t

= The mental and physical health of the
parents (in 12 States and the District of
Columbia)®

= The presence of domestic violence in the
home (in 12 States)™

Six States and Puerto Rico list factors that
cannot be considered in best interests
analyses, as follows:

= Connecticut law states that the
determination of the best interests of the
child shall not be based on the consideration
of the socioeconomic status of the birth
parent or caregiver.

= Delaware prohibits courts from assuming
that one parent, because of gender, is better
qualified than the other parent to act as a
custodian or primary residential parent.

= Idaho does not permit discrimination based
on a parent's disability.

= California laws state that the sex, gender
identity, gender expression, or sexual
orientation of a parent, legal guardian, or
relative cannot be considered in determining
the best interests of the child.

7 Alabama, Arkansas, California, Colorado, Georgia, Hawaii, Idaho, Kansas, Minnesota, Mississippi, New Hampshire, New
Mexico, Oklahoma, Pennsylvania, Rhode Island, South Carolina, West Virginia, and Wyoming

8 Connecticut, Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, Kansas, Kentucky, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Mississippi, Nevada, New Mexico, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina,
South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington, and Wisconsin

9 Connecticut, Delaware, Florida, Georgia, Hawaii, Illinois, Kansas, Maryland, Massachusetts, Michigan, Minnesota, New
Mexico, North Carolina, North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, Tennessee, Vermont, Virginia, and

Washington

10 Florida, Georgia, Hawaii, Illinois, Maryland, Michigan, New Mexico, North Dakota, South Carolina, Texas, Vermont, and

Wisconsin

I Connecticut, Delaware, Florida, Georgia, Kansas, Maine, Michigan, Minnesota, Mississippi, Nevada, New Mexico,

Pennsylvania, South Carolina, Utah, and Virginia

2 Delaware, Georgia, Kentucky, Michigan, Nevada, New Mexico, North Dakota, South Carolina, South Dakota, Tennessee,

Texas, and Virginia

3 Delaware, Georgia, Idaho, Kentucky, Michigan, Nevada, North Dakota, Oregon, South Carolina, Tennessee, Texas, and

Virginia
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= Jowa and Minnesota prohibit the
consideration of race, color, or national
origin when making placement decisions.

= Puerto Rico requires that consideration
of a child's best interests be free from any
discrimination motivated by origin, race,
color, birth, political or religious beliefs,
disabilities, sex, or socioeconomic or
cultural status.

OTHER CONSIDERATIONS

Other factors courts commonly take into
consideration in making best interests
determinations include the following:

= Federal and/or State constitution
protections. Laws in 17 States and Puerto
Rico affirm that child protective responses,
the provision of services, and custody
decisions must be carried out within
a judicial framework that recognizes
a person's parental rights and other
constitutional and legal rights."

= The importance of maintaining sibling
and other close family bonds. Laws in 32
States, the District of Columbia, and the
Virgin Islands recognize the importance of
frequent, regular, and reasonable visitation
with parents and family members when a
child has been removed from the home."

= The child's wishes. Laws in 22 States and
the District of Columbia require courts
to consider the child's wishes when
deciding their best interests.' In making
this determination, the court determines
whether the child is of an age and level
of maturity to express a reasonable
preference.

In 11 States,” a determination of best interests
for an American Indian/Alaska Native

child must include steps to maintain Tribal
relationships and preserve the child's unique
Tribal culture and values. When out-of-home
care is needed, the child must be placed,
whenever possible, with a member of the
child's Tribe or a family that can help the child
maintain these connections, as required by
the Federal Indian Child Welfare Act (P.L. 95-

608).

This publication is a product of the State
Statutes Series prepared by Child Welfare
Information Gateway. While every attempt
has been made to be as complete as
possible, additional information on these
topics may be in other sections of a State's
code as well as agency regulations, case

law, and informal practices and procedures.

% California, Georgia, Missouri, Montana, New Hampshire, New Mexico, New York, North Carolina, Oklahoma, Pennsylvania,
South Dakota, Tennessee, Utah, Vermont, Washington, West Virginia, and Wisconsin

5 Alaska, Arkansas, California, Colorado, Connecticut, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Maine,
Maryland, Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Mexico, Ohio, Oklahoma,
Oregon, Pennsylvania, Vermont, Virginia, West Virginia, Washington, and Wisconsin as well at the District of Columbia and

the U.S. Virgin Islands.

16 Alaska, Arkansas, California, Delaware, Florida, Georgia, Idaho, Illinois, Maine, Massachusetts (when the child is age 12
or older), Michigan, Minnesota, North Dakota, Ohio, Oklahoma, Pennsylvania, Rhode Island, South Carolina, Utah, Virginia,

Washington, and Wisconsin

7 California, Iowa, Michigan, Minnesota, Montana, Nebraska, New Mexico, Oregon, Washington, Wisconsin, and Wyoming
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Helpful tools for Engagement working with Parents in Dependency ADA Conference 2023

- Empathize, do not pretend to understand their circumstance

- Advocate for Court style that makes sense for your client, disrupt status quo, challenge
traditional thought (ask for breaks in court)

- When a client says “no” to everything, remember they are trying to take back control,
give them the language “I need to speak to my lawyer about that”

- Coach client on how to deal with their worker “they are there to help, tell them what
would be helpful for you”

- Hold your own meetings, invite service providers, DHS, Clients, Set the Agenda-take
notes, create action steps, provide updates

- Ask and dispel preconceived notions of public defenders “What have you heard about
public defenders?” “What are you worried about having a public defender?”

- Coach them towards their own strengths and away from embedded history, rewrite the
narrative “we see on paper your worst moments, tell us who you are as a whole person”

- Create a defense report, attach exhibits, paper the case

- Legal Needs Assessment (42 Questions)

- Being Honest with Parents Upfront about what you can and will do in communication (
am better with email then phone calls” etc.)

- Be An active listener/friendly (Parents are pros at reading their environments, we must
create a welcoming one)

- Recognize that the little things matter most (provide basic needs for clients during in
person meetings, water, snacks, hygiene products)

- Lead with kindness and Honesty (“this is extremely difficult, thank you for showing up to
this meeting/court hearing, there will be things that are hard to hear today, and | will sit
with you throughout the entire meeting.”)

- Use meetings as problem solving opportunities (“my client is experiencing a barrier; how
can we address this as a system?”)

- Ask for updated contact information each time you see your client

- Reassure client at each court hearing that you are there to advocate for their expressed
interest. (“I've got you”)

- Construct a weekly Email for client to send to Dependency team (inform on services,
provide weekly schedule, barriers, self-praise, insight on kid’s needs, talk about
visitation, ask for more time with kids and give ideas on how that can be increased, “We
have a family friend who could help supervise”, “The kids have a school play, | would like
to attend”, “I would like to take the kids to church with me”

- Buy Calendars for clients and create weekly schedules (include services, visitation)

- Ask the Department SW “What is your top priority on this case” “What needs to be
addressed first on the case?”

- Prep with Client Prior to CFT “What are your strengths? What are your worries going
into this? What are some solutions you can offer if asked?”

- Debrief with Client CFT

llI
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Harm reduction incorporates
Fo U N DATI' a spectrum of strategies that
includes safer use, managed
P R I N c I P L E use, abstinence, meeting
people who use drugs “where
c E N T RAL they’re at,” and addressing
conditions of use along with
TO the use itself. Because harm
reduction demands that
HAR M interventions and policies
designed to serve people who
R E D U CTI o use drugs reflect specific
individual and community
needs, there is no universal
definition of or formula for
implementing harm
reduction.
However, National Harm
Reduction Coalition considers
the following principles

central to harm reduction
practice:
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Olympic gymnast-turned-corporate attorney Tasha Schwikert Moser departs an October 2018 news conference to announce she
was suing USA Gymnastics over sexual abuse by team physician Larry Nassar. (AP Photo/Jae C. Hong, File)

When Houston-based attorney Tasha Schwikert Moser talks to her colleagues about the importance
of exercising patience and empathy when working with clients who have experienced severe trauma,
she speaks from a place of personal experience.

That's because years before she became a corporate attorney with Munck Wilson Mandala LLP,
Schwikert Moser experienced sexual abuse as an Olympic-level gymnast and later took part in years
of litigation against USA Gymnastics.

In my experience, justice is not about money. ... So, as a lawyer, I think we should always
be looking for opportunity for nonmonetary reform.



Megan Bonanni

Pitt McGehee
During a panel on trauma-informed lawyering during the Federal Bar Association's annual
conference in September, Schwikert Moser and other participants stressed the need for lawyers in
sexual abuse cases to invest time to communicate with their clients, to listen to them and to give
them the space needed to process their experiences.

For Schwikert Moser, the process of coming to terms with her abuse has involved speaking about it
publicly.

"The more I spoke about it, the more I was able to cope with my own trauma," Schwikert Moser said
during the panel.

Some panelists, meanwhile, criticized what they described as an impersonal, one-size-fits-all
approach they've seen some attorneys adopt in representing sexual abuse clients in mass tort
litigation. And they also encouraged attorneys to consider seeking not only money for their clients,
but "noneconomic" remedies, especially reforms that can make an organization better and prevent
abuse from happening again.

Schwikert Moser's case illustrates this last point in particular: Advocates pushed for USA
Gymnastics to add a survivors' representative to their board of directors, and Schwikert Moser now
serves in that role.

Her story also helps illustrate the emotional and psychological challenges that trauma survivors can
face, how these challenges can play out in litigation, and how people who have experienced trauma

can bounce back.

The panel, held at a conference in Memphis, Tennessee, was part of a larger movement within the



legal profession in recent decades to teach attorneys techniques to help clients who've been through
sexual abuse, extreme violence or other trauma.

"In practice areas such as family law, immigration, child welfare, criminal law and others, by
necessity, clients must share some of the most intimate and painful details of their lives," Sarah Katz
of Temple University's Beasley School of Law and Deeya Haldar, then of Drexel University's Thomas
R. Kline School of Law, now with Villanova University's Charles Widger School of Law, wrote in a
widely cited 2015 paper.

"A trauma-informed perspective asks clients not, 'What is wrong with you?' but instead, 'What
happened to you?" the professors wrote, citing prior work by prior researchers.

They argued that law schools should teach students to recognize the effects that domestic violence,
sexual abuse and other traumatic experiences can have on their clients' actions and behaviors.

For instance, a person who has experienced trauma might be withdrawn, or suspicious and angry, or
highly emotional, flooding the lawyer with unnecessary information. An understanding of trauma
and its effects helps attorneys recognize what's happening, build relationships, refer clients to
mental health professionals when needed and develop legal strategies, they wrote.

The professors also argued that students should learn to protect themselves from vicarious trauma —
becoming distressed or impaired after intense engagement with a client's trauma. For example,
attorneys may want to limit their exposure to these cases and include other types of cases in their
caseload, they wrote.

An Abuse of Trust
Schwikert Moser began participating in gymnastics as a young girl growing up in Las Vegas, and

quickly rose to the elite level. By 2000, she had made it to the Olympics, where she was part of the
group that won the bronze medal for team competition that year.

"My gymnastics career really is a highlight of my life," she told Law360. "But it all happens at such a
young age, right? So it's like your childhood."

She said she came to think of the leaders of USA Gymnastics, the sport's governing body, as
"guardians."

"And felt like I could trust them, and almost like in a pseudo-parental role in that sense. So the
trauma of abuse is very, very personal,” she said.

One person who was a central part of the USA Gymnastics experience was team physician Larry
Nassar, who would go on to face sexual abuse allegations from hundreds of gymnasts and plead



guilty to state charges in Michigan over his conduct in 2017. He also pled guilty to federal child
pornography charges.

Clients are largely part of an assembly line in the mass tort cases. I'm shocked at how
many plaintiffs attorneys don't really know their client.

Robert Riley
Riley & Hurley PC

Gymnasts have said Nassar frequently carried out sexual abuse during medical procedures, which he
falsely presented as legitimate treatment.

Schwikert Moser said in her case, the abuse began when she was 15 when Nassar began treating her
for a hamstring injury at her groin.

"And so that was for him just like easy, basically easy access, right? Because I needed treatment.
Right where [the hamstring] attaches. And so that was pretty seamless for him."

She told Law360 that at the time, she didn't understand what was happening.
"I don't want to speak for every survivor, but I think a lot of our stories are the same," she said.
"Larry was really creepy and what he did was confusing to us and ... I didn't really know what it was.

But it was just weird."

"We were all children [and] couldn't fully comprehend. He was, like, telling us it was medical
treatment. So we just kind of believed it because he was the doctor," she added.

Schwikert Moser said that, in the years after leaving the USA Gymnastics team at 19 and going on to



college gymnastics and later law school, professional life, marriage and motherhood, she didn't want
to think about what Nassar had done.

"There was no room for it in my life. Because I know once you go there, then there's no there's no

stopping it, right? You can't just put it back and pretend like you didn't just go down that rabbit
hole," she said.

She said this experience is common, and that many people keep silent for decades. But eventually,
she began to change her mind about speaking out.

In September 2016, the Indianapolis Star published an interview with Rachael Denhollander, who
described being sexually abused by Nassar beginning when she was a 15-year-old club-level gymnast.

As more and more women came forward with similar stories and investigators began to take a hard
look at what USA Gymnastics officials knew about Nassar's behavior and when, Schwikert Moser
said she eventually decided to do the same.

Already working as a corporate lawyer, she would go on to file her own lawsuit in 2018.

Helping Clients Heal

Schwikert Moser said she quickly built a trusting relationship with her attorney, Michelle Simpson
Tuegel, whose small Dallas-based firm specializes in sexual abuse and assault cases.

"So I think my first piece of advice is, find something relatable between you and the client,"
Schwikert Moser said.

She noted that clients in these cases often want a lot of communication and regular updates on the
case, even if not much is happening.

"It's not like a transactional case," she said. "It's very, very personal to the client and the survivor."
During the FBA panel in September, panelist Megan Bonanni, a partner with Michigan-based civil
rights firms Pitt McGehee Palmer Bonanni & Rivers PC, said she gives her cellphone number to

clients.

"And very rarely do they abuse that privilege," she said.

I speak about it because we need to change the culture and move forward and just protect
the children that are doing [gymnastics] now and the children that will come in the future.



Tasha Schwikert Moser

Munck Wilson Mandala
But Bonanni added that it was an important part of giving clients the space to revisit past abuse and
to share it on their own terms.

"Things come out," she said, "like an onion — layers and layers and layers."

Bonanni said that an attorney's ethical obligation in sensitive matters like sex abuse claims isn't just
to prove the client's case, "but to help them heal."

Schwikert Moser said that while it's important for attorneys to provide empathy to clients, attorneys
should also encourage their clients to seek outside treatment from a mental health professional. She
said that proved vital in her own case, when she experienced periods of severe depression and
anxiety and met with a therapist three times a week.

"I just feel like without my therapist, I don't think I would be OK like I am today," she said. "I don't
feel like I'd be over the trauma like I am now."

Bonanni described something else she asks her clients early on in her representation: What does
justice mean?

"That is one of the first questions, if the client's willing to talk to me, that I ask them," Bonnani said.
"And in my experience, justice is not about money. ... So, as a lawyer, I think we should always be
looking for opportunity for nonmonetary reform."

In December 2021, USA Gymnastics announced a $380 million settlement to address
survivors' legal claims. But demands for reforms led to changes. Among them: USA Gymnastics
created a board seat for a survivors' representative.



Schwikert Moser began a term as that representative in 2022. Her term runs through 2026.

She said she hopes to facilitate better communication and trust between sexual abuse survivors and
USA Gymnastics.

"A lot of survivors are just really looking for an apology. And just communication with USA
Gymnastics, and so I'm hoping that we can get something going to where we can get that process in
place," she said.

Though Nassar preyed on girls and women, other sexual abusers target boys and men.

Panelist Victor G. Petreca, a psychiatric mental health nurse practitioner at Boston College, has
written a soon-to-be-published academic paper based on interviews with 47 men who were sexually
abused by a doctor at another university. He said men who've experienced trauma from sexual abuse
often exhibit a particular set of effects.

Many of the men reported difficulty with professional and personal relationships after the abuse, as
well as problems with sexual intimacy, including erectile dysfunction, Petreca said.

"So, long story short, what we observed is that there was a lot of silent suffering, a lot of issues in
terms of interpersonal dynamics that these men were having and not disclosing, not seeking help,
not seeking treatment," Petreca told Law360.

Lawyers working with men who have experienced sexual abuse should take into account the high
level of shame and embarrassment about what they've been through and work extra hard to build
rapport, Petreca said.

It's easy for lawyers to get caught up in the "business aspect” of legal proceedings, Petreca noted. But
he said lawyers should acknowledge "that there is someone who's probably either hurting a lot
underneath it all, or someone who has numbed themselves out so much to just get through it."

Like other panelists, he said the legal process can become part of the healing process.

What Not to Do

While Schwikert Moser gives her attorney enormous credit for her trauma-informed approach, not
every sexual abuse claimant whose case ends up in court is represented by a sensitive, empathetic
lawyer, noted panelist Robert Riley, a partner with Michigan-based Riley & Hurley PC who has acted

as a mediator in major sexual abuse lawsuits.

"Clients are largely part of an assembly line in the mass tort cases," he said. "I'm shocked at how



many plaintiffs attorneys don't really know their client."

Riley pointed to a recent example where he met with 16 claimants who had appeared for interviews
as part of the settlement allocation process in their case.

"And the clients were meeting their attorneys for the first time after a nine-year saga," he said. "They
really had no clue. The comments they were bringing up and asking reflected fear, reflected loss,
reflected anger. And the failure of the plaintiffs attorneys to treat their clients individually and
thoughtfully bring them through their trauma was appalling to me."

He said that plaintiffs attorneys can do better in helping their clients understand the legal process,
particularly the defendant's point of view — that the defendant's lawyers are trying to get the best
economic agreement that will settle the case, and the kinds of defenses they're likely to raise.

"If that is done correctly, it is my belief that it enhances the process, gives perspective and helps
individuals through what is regularly a slow, long, tedious negotiation process to bring about
resolutions," Riley said.

Riley added that defense lawyers should also strive to show sensitivity to sexual abuse claimants and
to understand that just because a person took a long time to come forward with claims does not
mean they are faking.

"And just asserting [fraud] from the start is not the way to garner an effective settlement," Riley said.
Looking Ahead

Larry Nassar is now serving an effective life sentence on the state and federal charges.

For her part, Schwikert Moser said she's doing well. Today, much of her practice focuses on mergers
and acquisitions.

She said she still has occasional flashbacks, but she's moved ahead in her life as a corporate attorney.
She's married and has three young children.

In addition to work with her therapist, she said, speaking publicly about her experience has helped
her move on.

"I speak about it because we need to change the culture and move forward, and just protect the
children that are doing [gymnastics] now and the children that will come in the future."

--Editing by Alanna Weissman.



Update: This story has been updated to clarify where Deeya Haldar currently works.
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FOR EXCLUSIVE YOUTH SERVICES A few weeks agoona phone call discussing how systems
INSIDER CONTENT. . . . . o1e .
can support keeping kids safely with their families, a judge
Cancel Anytime abruptly interjected, “I don’t like this focus on the rights of
parents. We should always be focusing on the best interest
of children at all times, before a kid is removed and once a

court is involved!”

In my years practicing child welfare law, I’ve heard this
refrain many, many times. It makes my head hurt.

The refrain pains me because we all know that the “best
interest of the child” is not an objective standard. All of us
disagree - all the time - about what we think is best for a
child. What time should they go to bed? Should they co-
sleep with us? How should they be disciplined? Should they
be raised in a “free-range” parenting style? Or is
helicoptering around them best? Gather a group of parents,
chat for a few minutes, and you’ll quickly realize how much
we disagree about what is good for children.

This dynamic exists within the child welfare system as well.
In the late 1990s, researchers at Chapin Hall brought
together a group of child welfare experts and line
caseworkers to discuss whether separating a child from
their parent would be in their best interests. When in-
home services were available, only 35 percent of experts
and 37 percent of caseworkers agreed that it would be.
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When no services were available, the disagreement
whether to keep the family together became much more
pronounced: 60 percent of experts said separate, compared
with 53 percent of caseworkers. Experts and seasoned

practitioners couldn’t agree on what would be best for
children.

Talk to any child
welfare lawyer or
practitioner and they
will confirm this. If

you go before Judge
Vivek Sankaran, University of , .
Michigan Law School X, he’ll never do this.
But Judge Y will

always do this
because Judge X and Judge Y see the world in very
different ways. Even when I toss out hypotheticals to my
law students about when a child should be removed, or
when parental rights should be terminated, this pattern
repeats itself.

So let’s own this disagreement, and do ourselves a favor by
not talking about the “best interest of the child” standard
as some objective measure of truth. Rather, let’s
acknowledge that child welfare cases are really about who
gets to decide what they think is best for a child. Before a
parent is found to be unfit, they get to decide. While a child
is in foster care, a court or a child welfare agency might get
to decide. If a child has achieved permanency with an
adoptive parent, or a guardian, they get to figure this out.

Crucial to this framework is the realization that prior to
finding a parent to be unfit, judges don’t get to issue orders
based on what they think is best for a child. Consider a
world where this standard didn’t apply. Do I really want
someone to second-guess my decision to allow my children
to watch America Ninja Warrior this morning? Or to eat
pizza for a week straight? Or to not shower for a few days?

Absolutely not. These are my calls as a parent. The
constitutional jurisprudence makes clear that the state
doesn’t get to interfere in these decisions until they prove
me to be unfit. It is a doctrine that all of us benefit from.
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So let’s stop pitting parental rights against some false sense

of an objective best interest standard. Let’s recognize that
the law requires us to allow parents to make these
decisions until they are proven to be incapable of doing so.
As tempting as it may be, until this happens, we can’t — and
shouldn’t - use the force of law to impose our subjective
opinions on what is best for children on families.
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Am | Doing this Right?

N v Dol listen more than I talk?
X  Oramltalking more than | listen?

[EA v Dol keep myself sensitive and open to this
person’s issues, whatever they may be?
X  Oramltalking about what | think the problem is?

[Ell v Dol invite this person to talk about and explore
his/her own ideas for change?
X  Oramljumping to conclusions and possible
solutions?

v Do | encourage this person to talk about his/her
reasons for not changing?
X  Oramlforcing him/her to talk only about
change?

[ v Dol ask permission to give my feedback?
X  Oramlpresuming that my ideas are what
he/she really needs to hear?

+ Do | reassure this person that ambivalence to
change is normal?
X Oramltelling him/her to take action and push
ahead for a solution?

v Do | help this person identify successes and
challenges from his/her past andrelate them
to present change efforts?

X  Oramlencouraging him/her to ignore or get
stuck on old stories?

B} v Dol seek to understand this person?
X  Oramlspending a lot of time trying to convince
him/her to understand me and my ideas?

v Do | summarize for this person whatl am

hearing?
X  Oramljust summarizing what | think?

[} + Dol value this person’s opinion more than my
own?
X Or am | giving more value to my viewpoint?

v Do | remind myself that this person is capable of
making his/her own choices?
X  Oramlassuming that he/she is not capable of
making good choices?
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What is trauma?

Children who have experienced traumatic events The impact of untreated
need to feel safe and loved. All parents want to trauma

provide this kind of nurturing home for their
Understanding your

children. However, when parents do not have an . .
child’s behavior

understanding of the effects of trauma, they may

misinterpret their child’s behavior and end up Helping your child
feeling frustrated or resentful. Their attempts to
address troubling behavior may be ineffective or, Conclusion

in some cases, even harmful.
Resources

This factsheet discusses the nature of trauma, its
effects on children and youth, and ways to help
your child. By increasing your understanding of
trauma, you can help support your child’s healing,
your relationship with him or her, and your family
as a whole.
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What Is Trauma?

Trauma is an emotional response to an intense event that
threatens or causes harm. The harm can be physical or
emotional, real or perceived, and it can threaten the child
or someone close to him or her. Trauma can be the result
of a single event, or it can result from exposure to multiple
events over time.

Potentially traumatic events may include:
=  Abuse (physical, sexual, or emotional)
= Neglect

= Effects of poverty (such as homelessness or not having
enough to eat)

= Being separated from loved ones

= Bullying

= Witnessing harm to a loved one or pet (e.g., domestic
or community violence)

= Natural disasters or accidents

= Unpredictable parental behavior due to addiction or
mental illness

For many children, being in the child welfare system
becomes another traumatic event. This is true of the
child’s first separation from his or her home and family, as
well as any additional placements.

The Impact of Untreated Trauma

Children are resilient. Some stress in their lives (e.g.,
leaving caregivers for a day at school, riding a bike for the
first time, feeling nervous before a game or performance)
helps their brains to grow and new skills to develop.
However, by definition, trauma occurs when a stressful
experience (such as being abused, neglected, or bullied)
overwhelms the child’s natural ability to cope. These
events cause a "fight, flight, or freeze” response, resulting
in changes in the body—such as faster heart rate and
higher blood pressure—as well as changes in how the
brain perceives and responds to the world.

In many cases, a child’s body and brain recover quickly
from a potentially traumatic experience with no lasting
harm. However, for other children, trauma interferes with
normal development and can have long-lasting effects.

Table 1. Effects of Trauma on Children

Trauma may affect In the following ways
children’s ...

Bodies ¢ Inability to control physical
responses to stress
e Chronicillness, even into
adulthood (heart disease,
obesity)

Brains (thinking) e Difficulty thinking, learning, and
concentrating
* |mpaired memory
¢ Difficulty switching from one
thought or activity to another

Emotions (feeling) * Low self-esteem
* Feeling unsafe
* Inability to regulate emotions
e Difficulty forming attachments
to caregivers
e Trouble with friendships
* Trustissues
e Depression, anxiety

Behavior e Lack of impulse control
e Fighting, aggression, running
away
e Substance abuse
e Suicide

Factors that determine the impact of traumatic events
include the following:

= Age. Younger children are more vulnerable. Even
infants and toddlers who are too young to talk about
what happened retain lasting “sense memories” of
traumatic events that can affect their well-being into
adulthood.

= Frequency. Experiencing the same type of traumatic
event multiple times, or multiple types of traumatic
events, is more harmful than a single event.

= Relationships. Children with positive relationships with
healthy caregivers are more likely to recover.

= Coping skills. Intelligence, physical health, and self-
esteem help children cope.

This material may be freely reproduced and distributed. However, when doing so, please credit Child Welfare Information Gateway.
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= Perception. How much danger the child thinks he or
she is in, or the amount of fear the child feels at the
time, is a significant factor.

= Sensitivity. Every child is different—some are naturally
more sensitive than others.

The effects of trauma vary depending on the child and
type of traumatic events experienced. Table 1 shows
some of the ways that trauma can affect children.

This list of potential consequences shows why it is so
important for parents to understand trauma. The right
kind of help can reduce or even eliminate many of these
negative consequences.

Understanding Your Child’s Behavior

When children have experienced trauma, particularly
multiple traumatic events over an extended period of
time, their bodies, brains, and nervous systems adapt in
an effort to protect them. This might result in behaviors
such as increased aggression, distrusting or disobeying
adults, or even dissociation (feeling disconnected from
reality). When children are in danger, these behaviors may
be important for their survival. However, once children
are moved to a safer environment, their brains and bodies
may not recognize that the danger has passed. These
protective behaviors, or habits, have grown strong from
frequent use (just as a muscle that is used regularly grows
bigger and stronger). It takes time and retraining to help
those “survival muscles” learn that they are not needed in
their new situation (your home), and that they can relax.

It might be helpful to remember that your child’s
troublesome behavior may be a learned response to
stress—it may even be what kept your child alive in a very
unsafe situation. It will take time and patience for your
child’s body and brain to learn to respond in ways that are
more appropriate for his or her current, safe environment.

Parenting a traumatized child may
require a shift from seeing a “bad kid”
to seeing a kid who has had bad things
happen.

Trauma Triggers

When your child is behaving in a way that is unexpected
and seems irrational or extreme, he or she may be
experiencing a trauma trigger. A trigger is some aspect
of a traumatic event that occurs in a completely different
situation but reminds the child of the original event.
Examples may be sounds, smells, feelings, places,
postures, tones of voice, or even emotions.

Youth who have experienced traumatic events may
reenact past patterns when they feel unsafe or encounter
a trigger. Depending on whether the child has a "fight,”
"flight,” or "freeze” response, the child may appear to
be throwing a tantrum, willfully not listening, or defying
you. However, responses to triggers are best thought

of as reflexes—they are not deliberate or planned.

When children’s bodies and brains are overwhelmed by
a traumatic memory, they are not able to consider the
consequences of their behavior or its effect on others.

Symptoms by Age

Table 2 shows symptoms and behaviors that children who
have experienced trauma might exhibit at different stages
of development. The age ranges are merely guidelines.
For many children who have experienced trauma, their
development lags behind their age in calendar years. It
may be normal for your child to exhibit behaviors that are
more common in younger children.
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Table 2. Signs of Trauma in Children of

Young Children
(Ages 0-5)

Irritability,
“fussiness”
Startling

easily or being
difficult to calm
Frequent
tantrums
Clinginess,
reluctance to
explore the
world

Activity levels
that are much
higher or lower
than peers
Repeating
traumatic
events over
and over in
dramatic play
or conversation
Delays in
reaching
physical,
language,

or other
milestones

Different Ages'

School-Age
Children

(Ages 6-12)

e Difficulty
paying
attention

e Being quiet or
withdrawn

e Frequent tears
or sadness

e Talking often
about scary
feelings and
ideas

e Difficulty
transitioning
from one
activity to the
next

e Fighting with
peers or adults

e Changes
in school
performance

e Wanting to be
left alone

e Eating much
more or less
than peers

e Getting into
trouble at

home or school

e Frequent
headaches or
stomachaches
with no

apparent cause

e Behaviors
common
to younger
children
(thumb
sucking, bed

wetting, fear of

the dark)

Teens (Ages

13-18)

Talking about
the trauma
constantly, or
denying that it
happened
Refusal to
follow rules, or
talking back
frequently
Being tired

all the time,
sleeping much
more (or less)
than peers,
nightmares
Risky behaviors
Fighting

Not wanting
to spend time
with friends
Using drugs
or alcohol,
running away
from home, or
getting into
trouble with
the law

' Content in the table is adapted from Safe Start Center.

(n.d.). Tips for Staff and Advocates Working With Children:
Polyvictimization. Washington, DC: Office of Juvenile Justice and
Delinquency Prevention, available at http://ojjdp.gov/programs/

These signs alone do not necessarily indicate that your
child has experienced trauma. However, if symptoms are
more severe or longer lasting than is typical for children
the same age, or if they interfere with your child’s ability
to succeed at home or in school, it is important to seek
help. (See the Helping Your Child section below.)

Trauma and Mental Health

Trauma symptoms that are more severe or disruptive to a
child’s ability to function at home or at school may overlap
with specific mental health diagnoses. This may be one
reason why nearly 80 percent of children aging out of
foster care have received a mental health diagnosis.? For
example:

= Children who have difficulty concentrating may be
diagnosed with ADHD (attention deficit hyperactivity
disorder).

= Children who appear anxious or easily overwhelmed
by emotions may be diagnosed with anxiety or
depression.

= Children who have trouble with the unexpected may
respond by trying to control every situation or by
showing extreme reactions to change. In some cases,
these behaviors may be labeled ODD (oppositional
defiant disorder) or intermittent explosive disorder
(IED).

= Dissociation in response to a trauma trigger may be
viewed as defiance of authority, or it may be diagnosed
as depression, ADHD (inattentive type), or even a
developmental delay.

It may be necessary to treat these diagnoses with
traditional mental health approaches (including the use of
medications, where indicated) in the short term. However,
treating the underlying cause by addressing the child’s
experience of trauma will be more effective in the long
run.

2 American Academy of Pediatrics. (2013). Helping Foster and Adoptive
Families Cope With Trauma. Elk Grove Village, IL: AAP and Dave Thomas
Foundation for Adoption. Retrieved from http://www.aap.org/en-us/advocacy-
and-policy/aap-health-initiatives/healthy-foster-care-america/Documents/
Guide.pdf

3 Examples adapted from American Academy of Pediatrics. (2013). Parenting
After Trauma: Understanding Your Child's Needs. A Guide for Foster and
Adoptive Parents. Elk Grove Village, IL: AAP and Dave Thomas Foundation for
Adoption. Retrieved from http://www.aap.org/en-us/advocacy-and-policy/aap-

safestart/TipSheetFor_Polyvictimization.pdf. health-initiatives/healthy-foster-care-america/Documents/FamilyHandout.pdf
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Posttraumatic Stress Disorder

About one in four children and youth in foster
care will experience a specific set of symptoms
known as posttraumatic stress disorder (PTSD).* It
includes four types of symptoms:®

= Reexperiencing/remembering (flashbacks or
nightmares)

= Avoidance (distressing memories and
reminders about the event)

= Negative cognitions and mood (feeling
alienated, persistent negative beliefs)

= Alterations in arousal (reckless behavior,
persistent sleep disturbance)

It is important to realize that if your child does
not exhibit all of the symptoms of PTSD, it does
not mean that he or she has not been affected by

trauma.

¢ AAP, Helping Foster and Adoptive Families Cope With Trauma.
Retrieved from http://www.aap.org/en-us/advocacy-and-policy/
aap-health-initiatives/healthy-foster-care-america/Documents/
Guide.pdf

> American Psychiatric Association, Posttraumatic Stress Disorder.
(2013). Retrieved from http://www.dsm5.org/Documents/PTSD%20
Fact%20Sheet.pdf

Helping Your Child

Although childhood trauma can have serious, lasting
effects, there is hope. With the help of supportive,
caring adults, children can and do recover. Consider the
following tips:

= Identify trauma triggers. Something you are doing
or saying, or something harmless in your home, may
be triggering your child without either of you realizing
it. It is important to watch for patterns of behavior
and reactions that do not seem to “fit” the situation.

What distracts your child, makes him or her anxious, or

results in a tantrum or outburst? Help your child avoid
situations that trigger traumatic memories, at least
until more healing has occurred.

= Be emotionally and physically available. Some

traumatized children act in ways that keep adults at
a distance (whether they mean to or not). Provide

attention, comfort, and encouragement in ways your
child will accept. Younger children may want extra
hugs or cuddling; for older youth, this might just mean

spending time together as a family. Follow their lead
and be patient if children seem needy.

Respond, don’t react. Your reactions may trigger a
child or youth who is already feeling overwhelmed.
(Some children are even uncomfortable being looked
at directly for too long.) When your child is upset,

do what you can to keep calm: Lower your voice,
acknowledge your child’s feelings, and be reassuring
and honest.

Avoid physical punishment. This may make an abused
child’s stress or feeling of panic even worse. Parents
need to set reasonable and consistent limits and
expectations and use praise for desirable behaviors.

Don’t take behavior personally. Allow the child

to feel his or her feelings without judgment. Help
him or her find words and other acceptable ways of
expressing feelings, and offer praise when these are
used.

Listen. Don't avoid difficult topics or uncomfortable
conversations. (But don't force children to talk before
they are ready.) Let children know that it's normal to
have many feelings after a traumatic experience. Take
their reactions seriously, correct any misinformation
about the traumatic event, and reassure them that
what happened was not their fault.

Help your child learn to relax. Encourage your child
to practice slow breathing, listen to calming music, or
say positive things (“l am safe now.”).

Be consistent and predictable. Develop a regular
routine for meals, play time, and bedtime. Prepare your
child in advance for changes or new experiences.

Be patient. Everyone heals differently from trauma,
and trust does not develop overnight. Respecting each
child’s own course of recovery is important.

Allow some control. Reasonable, age-appropriate
choices encourage a child or youth's sense of having
control of his or her own life.

Encourage self-esteem. Positive experiences can help
children recover from trauma and increase resilience.
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Examples include mastering a new skill; feeling a sense
of belonging to a community, group, or cause; setting
and achieving goals; and being of service to others.

Seeking Treatment

If your child’s symptoms last more than a few weeks, or

if they are getting worse rather than better, it is time to
ask for help. Mental health counseling or therapy by a
professional trained to recognize and treat trauma in
children can help address the root cause of your child's
behavior and promote healing. A therapist or behavioral
specialist might be able to help you understand your
child and respond more effectively. At times, medications
may be necessary to control symptoms and improve your
child’s ability to learn new skills.

Begin by asking your caseworker or agency whether your
child has been screened for trauma. If you know that your
child experienced trauma, ask whether he or she has

had a formal mental health assessment by a professional
who is aware of trauma’s effects. Ideally, this assessment
(including both strengths and needs) should be repeated
periodically to help you and your child’s therapist monitor
progress.

Once your child has been assessed and it has been
determined that treatment is needed, ask about
treatment options. A number of effective trauma
treatments have been developed.® However, they are not
all available in every community. Consult with your child’s
caseworker about the availability of trauma-focused
treatment where you live.

Timely, effective mental and behavioral health
interventions may help in the following ways:
= Increase your child’s feelings of safety

= Teach your child how to manage emotions, particularly
when faced with trauma triggers

= Help your child develop a positive view of him- or
herself

= Give your child a greater sense of control over his/her
own life

¢ See for example the National Child Traumatic Stress Network’s list,
Empirically Supported Treatments and Promising Practices, at http://www.
nctsnet.org/resources/topics/treatments-that-work/promising-practices.

= Improve your child’s relationships—with family
members and others

It is important to look for a provider who understands and
has specific training in trauma (see box). Most providers
will agree to a brief interview in their office or over the
phone, to determine whether they are a good fit for your
needs.

Questions to ask a mental
health provider before starting

treatment:
= Are you familiar with research about the effects
of trauma on children?

= Can you tell me about your experience
working with children and youth who have
experienced trauma?

* How do you determine whether a child’s
symptoms may be caused by trauma?

= How does a child’s trauma history influence
your treatment approach?

Helping Yourself and Your Family

Parenting a child or youth who has experienced trauma
can be difficult. Families can sometimes feel isolated, as
if no one else understands what they are going through.
This can put a strain not only on your relationship with
your child, but with other family members, as well
(including your spouse or partner).

Learning about what your child experienced may even act
as a trigger for you, if you have your own trauma history
that is not fully healed. Being affected by someone else’s
trauma is sometimes called “secondary trauma.” Table

3 lists signs that you may be experiencing secondary
trauma.
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Table 3. Signs of Secondary Trauma

Physical Symptoms e Headaches
e Stomach problems
e Sleep problems
e Weight gain or loss
e Lack of energy

Behavioral ¢ Increased drinking or smoking
Symptoms e Procrastination

e Feeling overly critical

* Avoiding other people
Emotional Symtoms * Anxiety

* Frequent crying

e |rritability

e Loneliness

e Depression

Cognitive symptoms  ® Inability to concentrate
e Forgetfulness
e Loss of humor/fun
e Inability to make decisions

The best cure for secondary trauma is prevention. In order
to take good care of your child, you must take good care
of yourself. Here are some things you can do:

= Be honest about your expectations for your child
and your relationship. Having realistic expectations
about parenting a child with a history of trauma
increases the chances for a healthy relationship.

= Celebrate small victories. Take note of the
improvements your child has made.

= Don't take your child’s difficulties personally. Your
child’s struggles are a result of the trauma he or she
experienced; they are not a sign of your failure as a
parent.

= Take care of yourself. Make time for things you enjoy
doing that support your physical, emotional, and
spiritual health.

= Focus on your own healing. If you have experienced
trauma, it will be important for you to pursue your own
healing, separate from your child.

= Seek support. Your circle of support may include
friends, family, and professional support if needed.
Don't be afraid to ask about resources available from
the child welfare system, such as a caseworker or
support groups.

In order to take good care of your
child, you must take good care of
yourself.

Conclusion

Trauma can affect children’s behavior in ways that may be
confusing or distressing for caregivers. It can impact the
long-term health and well-being of the child and his or her
family members. However, with understanding, care, and
proper treatment (when necessary), all members of the
family can heal and thrive after a traumatic event.
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Structural racism’s toll on Black families in court
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By Nancy Grimm

Race and poverty directly affect access to financial resources, healthcare, education and employment — and often will influence the
chance for fair legal representation and successful outcomes. Unfortunately, family court, which is responsible for crucial decig
affecting a family’s well-being, is not immune to the impact of structural racism in our judicial system.
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Black individuals and families often face barriers to equal justice in court due to limited access, racial bias and difficulties
representing themselves when legal representation is unavailable or unaffordable.

Racial disparities persist throughout the family law system with courts making assumptions about people of color’s legal knowledge,
parenting abilities and commitment to their children. While some judges and members of the court treat Black individuals and other
people of color fairly, others in the court system exhibit implicit or explicit bias — making decisions simply based on race.

The shortage of Black attorneys and judges exacerbates the issue. The American Bar Association reports minimal growth in the
percentage of Black attorneys over the past decade. Of the 1.3 million attorneys nationwide, Black attorneys account for less than 5
percent — hardly enough to adequately serve Black individuals with legal needs across the U.S. Diverse representation is key to
improving the justice system and fostering better understanding and respect of the client’s life challenges and legal situation. This can
lead to stronger attorney-client relationships and significantly better legal outcomes.

The child welfare systems in this country often harm families by failing to address structural and cultural causes for the family’s
challenges. Reports and investigations disproportionately target Black families, resulting in children being removed from their homes
and, in some cases, the loss of parental rights. In fact, most allegations that result in removal of Black children from their homes stem
from neglect due to poverty or discrimination rather than abuse. Empty refrigerators and pantries, children left alone during work
hours due to the inability to afford childcare, or the finding of a room shared among multiple family members can trigger citations
that attack the family’s stability. Still, Black families are more likely to be reported and investigated for abuse or neglect than their
White counterparts.

Shockingly, 53 percent of Black children face child welfare investigations before the age of 18, often leading to Black children being
separated from their families and placed in foster homes or other institutions, which continues to break down the Black family
structure and endanger the health and well-being of the children. Once in foster care, Black children typically receive inferior services
and funding, are kept from their families for longer periods of time and are less likely to be adopted compared to White children.

Black parents often face unrealistic employment standards for making reliable child support payments. Child support agencies
frequently overlook racial challenges and biases in employment, labeling people of color as “deadbeats” and “failures” because of
their inability to find work. These biases often lead to fines and incarceration, perpetuating the separation of families and the cycle of
poverty.

Limited access to the court system also hinders low-income Black communities, which was evident during the pandemic. Despite
efforts to enhance accessibility through such things as virtual platforms for remote hearings and electronic filings, individuals with
limited means, particularly Black individuals, often lack access to broadband services, phones or computers. Even those with
technological access may not understand how to use it or how the court system works.

How do we improve racial equity and fairness and eliminate racial bias in the family law court system?

To ensure fairness, our judicial system must change. Court standards and practices must be critically examined through the lens of

historical structural racism. Implementing training, guidelines and protocols for all judges, attorneys and court personnel to address
implicit and explicit bias and their impact on Black families is critical for improving outcomes in family court. Increasing diversity
among judges and attorneys is paramount in affording Black families improved representation and outcomes.

Additional solutions involve examining how racial bias impacts the judges who hear and decide cases, addressing economic
disparities that leave far too many Black families navigating court on their own, and evaluating whether virtual hearings



disproportionately favor White families.

Courts also can partner with community stakeholders, such as libraries and churches, to provide self-represented individuals access to
virtual hearings at these community locations using court-issued computers and technology.
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A few weeks ago on a phone call discussing how systems can support keeping kids safely
with their families, a judge abruptly interjected, “I don't like this focus on the rights of
parents. We should always be focusing on the best interest of children at all times, before a
kid is removed and once a court is involved!”

In my years practicing child welfare law, I've heard this refrain many, many times. It makes
my head hurt.

The refrain pains me because we all know that the “best interest of the child” is not an
objective standard. All of us disagree — all the time — about what we think is best for a
child. What time should they go to bed? Should they co-sleep with us? How should they be
disciplined? Should they be raised in a “free-range” parenting style? Or is helicoptering
around them best? Gather a group of parents, chat for a few minutes, and you'll quickly
realize how much we disagree about what is good for children.

This dynamic exists within the child welfare system as well. In the late 1990s, researchers
at Chapin Hall brought together a group of child welfare experts and line caseworkers to
discuss whether separating a child from their parent would be in their best interests. When
in-home services were available, only 35 percent of experts and 37 percent of caseworkers
agreed that it would be.

When no services were available, the disagreement whether to keep the family together
became much more pronounced: 60 percent of experts said separate, compared with 53
percent of caseworkers. Experts and seasoned practitioners couldn’'t agree on what would
be best for children.
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Talk to any child welfare lawyer or practitioner and they will confirm this. If you go before
Judge X, he'll never do this. But Judge Y will always do this because Judge X and Judge Y
see the world in very different ways. Even when | toss out hypotheticals to my law students
about when a child should be removed, or when parental rights should be terminated, this
pattern repeats itself.

So let’s own this disagreement, and do ourselves a favor by not talking about the “best
interest of the child” standard as some objective measure of truth. Rather, let’s
acknowledge that child welfare cases are really about who gets to decide what they think is
best for a child. Before a parent is found to be unfit, they get to decide. While a child is in
foster care, a court or a child welfare agency might get to decide. If a child has achieved
permanency with an adoptive parent, or a guardian, they get to figure this out.

Crucial to this framework is the realization that prior to finding a parent to be unfit, judges
don't get to issue orders based on what they think is best for a child. Consider a world
where this standard didn’t apply. Do | really want someone to second-guess my decision to
allow my children to watch America Ninja Warrior this morning? Or to eat pizza for a week
straight? Or to not shower for a few days?

Absolutely not. These are my calls as a parent. The constitutional jurisprudence makes
clear that the state doesn't get to interfere in these decisions until they prove me to be unfit.
It is a doctrine that all of us benefit from. Every day.

So let’s stop pitting parental rights against some false sense of an objective best interest
standard. Let's recognize that the law requires us to allow parents to make these decisions
until they are proven to be incapable of doing so. As tempting as it may be, until this
happens, we can't — and shouldn’t — use the force of law to impose our subjective opinions
on what is best for children on families.

@ Vickie Suarez Ociober 1, 2019 at 3:07 AM
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Vivek, Thank you. The term "best" is supercharged with vague interpretation,
arbitrary feelings, whim. The UK court ruled it was "best" that Charlie Gard
and Alfie Evans die, against the parent's wishes, and when there were
doctors willing to take them in transfer. The use of the term "best" abuses
rule of law and liberty. It assumes some elite knows better than parents.
CPS is encouraged to use gut feeling in child abuse investigations,
suspicion, not evidence. The state and courts do interfere in parenting
decisions. Reigning in the rogue courts and the power-hungry state is
essential. Tie down government power by the chains of the Constitution,
ratify the Parental Rights Amendment, and the interim remedy, state
statutes, like HB 508 in PA. What is protected by jurisprudence, needs
protecting in statutory law, safe from the whims of the courts.

@ Unknown Ociober 2, 2019 at 2:03 PM

No CPS worker nor the courts should have jurisdiction to kidnap
someone's child....what's best for the child is thier home with thier
own parent.....because facts are facts most children get abused
and molested in foster care..so where is that better CPS put the
parent under a microscope...well what about the foster care
parents??? How do they not know that Chester the molester is the
head of household???? They receive complaints from kids as well
as parents that bad things Are going on in foster care...And no
body wants to hear it, nobody cares ...As long as we protect that
child from that pot smoking mom.....where does marijuana do
more harm then Some gross nasty pig having sex with babies????
Even worst yet ...that where placed by our so called CPS workers

wrong and this is unamerican, people have the right to be
protected against such blastamy...| personally have never had a
child in fostercare but have known a couple of people that have,,
and both cases the very first thing that happened to both set of
children was they were raped beaten ..what kind of protection is

includes being a molester..because tell me how or why in the world
in the name of a so called safe place are children being raped??
Then they all turn a blind eye and the complaints have fallen upon
def ears??. And children's innocense ripped away and thier security
of a home does not exist, nor are they allowed back home with thier
own family....these children now suffering from years of abuse and
molestation are totally messed up in the head.....and this is
better??? CPS is not a good thing it's bad. These people haven't
protected nobody they just destroy the family unit, they tell lies to
get the children taken from thier homes and they get bonuses for
adopting other people's kids to molesters...wow , This whole
fostercare system needs a total overhaul..this program is evil and
shouldn't exsist...so why are all these people sitting thier with
closed lips speak up and really protect the children of foster care, if
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you really care

REPLY

Anonymous October 1, 2079 at 1:45 PM

Good luck. Most people taking children from their parents don't have
children or they have an agenda (giving children with heterosexual parents
to gay & lesbian parents).

REPLY

Lydia Hubbell October 17,2019 at 7.26 PV

"The constitutional jurisprudence makes clear that the state doesn't get to
interfere in these decisions until they prove me to be unfit." In theory, but not
in practice.

"It is a doctrine that all of us benefit from. Every day." We wish.

G FixFamilyCourts October 3 2019 at 10:48 AM
Well put Lydia!

REPLY

targetedmom October 2, 2019 at 8:13 AM

I'm not sure how directly this applies but, if you practice child welfare law,
then you should be on the cutting edge of the explosion of scientific
evidence around the need for every child to have a safe, stable, and secure
environment. As should everyone who touches the lives of these fragile,
vulnerable children. We also know that to recover from the trauma of the
family dysfunction, a child needs at least one healthy relationship with an
adult, preferably a parent. We also have a much deeper understanding of the
harm and damage that occurs to the child when safety and security are
compromised. Once professionals understand psychological trauma and
child development, | believe that their are factors that are clear "in" or "not in"
the best interests of the child.

REPLY

FixFamilyCourts October 3, 2019 at 10:38 AM

This comment has been removed by the author.
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FixFamilyCourts October 3, 2079 at 10:45 AM

So it appears, and please correct us if we're wrong, that you would agree
with the argument made by us at Fix Family Courts . com that best interest
of the child is viewpoint discrimination based on matters of conscience in
child rearing. And as the supreme court held in Reno v. Flores the
government must not violate the rights of the child when making this policy
choice. And also that it cannot be in any child's best interest for a sole
government official to violate that child's constitutional rights absent
constitutional safeguards. This doctrine you speak of therefore also applies
to two fit parents in disagreement in divorce. Judge X and Judge Y however
are denying this to these parents. So the nightmare that you speak of is
happening to parents throughout this country every day. Afterall even
divorced parents have a First amendment right to disagree on matters of
conscience. Ron B Palmer and Sherry Palmer with Fix Family Courts . com

REPLY

Rinkevichjm October 14,2019 at 2:21 PM

Attorney Professor Sankaran, the problem is that judges think they
determine by themselves best interest. However that is not the legal
standard as it is subjective and not objective. We have at least 3 different
major studies done on medium to large state foster care system in the US.
Essentially these studies have determined that it is not in the best interest of
children to be placed in foster care except for moderate or higher abuse

REPLY

Jane Morrison October 21, 2019 at 8:38 AM

Good day !!

We are Christian Organization formed to help people in need of help,such as
financial assistance, Do you need a loan to pay your bills? Do you need
Personal Business Car or Student loans? Need a loan for various other
purposes? If yes contact us.

Note: These offer is for serious minded and God fearing People Only.

Email: jacksonwaltonloancompany@gmail.com

Text or call: +1-205-5882-592.

Address is 68 Fremont Ave Penrose CO, 81240.

Website: jacksonwaltonloancompany.blogspot.com
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Digital Marketing Expert October 22, 2019 at 8:36 AM

Packers and Movers

Best Packers and Movers in Bangalore
Movers and Packers

Packers and Movers Delhi

Packers and Movers Noida

Packers and Movers Pune

Packers and Movers Bangalore
Packers and Movers Kolkata

Packers and Movers Chennai

Agarwal Packers Movers
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Popular posts from this blog

A Song for Families
Written by David Kelly - July 22, 2019

2/18/22, 3:09 PM

A Song for Families An episode of NPR's all-songs-considered has been stuck in my head

for the past week or so. | listened to it on the drive back to DC from the holiday weekend.

The theme was anthems. It was fascinating. The hosts discussed the conte

The Road Less Traveled
Written by Jerry Milner - March 09, 2021
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Two roads diverged in a wood, and | — | took the one less traveled by, And that has made
all the difference. The poetry of Robert Frost has been a lifelong source of inspiration for
me, since | first read him in high school, although I've never been sure that he

READ MORE

Redesigning The Delivery Of Legal Services To Prevent Children
From Entering Foster Care

Written by Vivek Sankaran - July 10, 2018
Imagine, for a moment, that we redesigned the delivery of legal services to prevent children

from unnecessarily entering foster care. What would that look like? How would we
allocate resources? Would it be effective? Four fundamental principles infol

READ MORE
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